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COME NOW the Petitioners, Sitz Angus Ranch, Bill Myers, and the Montana
Stockgrowers Association, Inc., on behalf of its members, by and through their undersi gned
counsel, and pursuant to Mont. R. Civ. P. 15(a), Mont. Code Ann. §§ 27-26-101 et. seq.
(mandamus); Mont. Code Ann. §§27-8-101 er. seq. (declaratory relief); Mont Code Ann. §§ 27-
19-101 er. seq. (injunctive relief); Mont. Code Ann.§§ 2-4-101 et. seq.(Montana Administrative
Procedures Act); Mont. Code. Ann. §§ 75-1-101 et. seq. (Montana Environmental Policy Act);
and Article I1, Section 3 of the Montana Constitution, moves this Court for an order granting
Petitioners leave to file a second amended complaint for declaratory and injunctive relief and
application for alternative writ of mandate against the State of Montana, the Montanla
Department of Livestock (hereinafier referred o as “MDOL”), the Montana Board of Livestock
(hereinafter referred to as “MBOL”), and Montana State Veterinarian Dr. Martin Zaluski
(hereinafier referred to as “Zaluski™) (hereinafter referred to collectively as “Respondents™). A

Brief in Support of this Motion and a proposed order are submitted herewith.
BRIEF IN SUPPORT

Petitioners, Silz Angus Ranch, Bill Myers, and the Montana Stockgrowers Association,
Inc., on behalf of its members submit this Brief in Support of the Motion for Leave to file a
Second Amended Complaint for Declaratory and Injunctive Relief and Application for
Alternative Writ of Mandate. Mont. R. Civ. P. 15(a) provides that, once a responsive pleading
has been served, a party may amend a party’s pleading by leave of court and that leave shall be
freely given when justice so requires. On J uly 28th™, 2008, Respondents served their response to
the Petitioners First Amended Complaint for Declaratory and Injunctive Relief and Application
for Alternative Writ of Mandate. Because a response has been filed, Petitioners respectfully

request that this Court exercise its discretion under Mont. R, Civ. P. 15(a) to aliow them to file a
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Second Amended Complaint.

At present, the hearing date and time to hear presently pending motions, which now
consist of the Petitioners’ partial summary judgment motion on Count 11 of their Amended
Complaint and Respondent-Intervernors’ motion for judgment on the pleadings, is set for
December 29, 2008 at 11:00 a.m. in Virginia City, Montana. After the filing of the pending
motions, and after the date set for the amendment of pleadings by this Court as November 14,
2008 in the Amended Pretrial Schedule Order, the Respondents on December 17, 2008
purportedly modified the existing IMBP, which is the subject of Petitioners’ underlying action.
As provided for in the Petitioners’ Second Amended Complaint, the modifications to the existing
IBMP violate rights preserved to Petitioners under the Montana Constitution and are also in
violation of stale law as to Respondents® obli gations under the Montana Environmental Policy
Act (MEPA). As a result of Respondents” illegal activities in modifying the existing IBMP,
Petitioners have had to amend their existing complaint.

In Montana, requests for motions to amend complaints are to be freely granted unless the

request is the product of undue delay, bad faith and amendment futility. See, Huphes v. Pullman,

(2001) MT 216, 1 42, 306 Mont 420, §42, 36 P.3d 339 § 42. In this instance, Pelitioners seek to
amend their complaint to allow for consideration of a new claim arising from actions made by
the respondents since the filing in May of 2008 of the First Amended Complaint. Specifically,
Petitioners seek to add two counts: for declaratory and injunctive relief requesting an order that
declares that Respondents must comply with MEPA, (Mont. Code. Ann. 72-1-102 e, seq.) prior
to implementing the recently executed IBMP Adaptive Management Plan, and for relief that
enjoins Respondents from implementing and carrying out provisions of the IBMP Adaptive
Management Plan that modify and/or change the existing IBMP until the MEPA process is

concluded. Second, Petitioners’ request from this Court an order that Respondents actions in
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allowing for an increase risk of brucellosis/brucella in the environment in areas outside of
Yellowstone National Park violates Petitioners’ constitutional rights under Article I1, Section 3
of the Montana Constitution, which provides to all Montanans a right to a clean and healthful
environment, and consequently, such actions should be enjoined until the Respondents analyze
the environmental impacts of their actions as called for under Montana Jaw.

The claims made in Petitioners® Second Amended Complaint are timely, relevant to the
ongoing case, and consideration of the same will not result in a trial delay. Pre-trial conference
on this matier is scheduled for June, 29, 2009. Therefore, the Motion will not result in
prejudicial delay either to the Court or to any party to this matter. As previously noted, the
actions sought to be enjoined have only recently been concluded by the Respondents (December
17, 2008) and relate 1o the subject of and parties named in the original and amended complaints.

Consequently, the Motion to Amend is timely, relevant, and not the product of bad faith or

dilatory motive. See, Aldrich & Co. v, Ellis, 2002 MT 177 126,311 Mont. 1 926, 52 P.3d 388
926 ([W]e have repeatedly held that leave to amend should be freely given when justice so
requires pursuant to Rule 15(a) unless the moving party is guilty of undue delay, bad faith, or
dilatory motive).

Allowing Petitioners to amend their complaint to add the allegations precipitated by
Respondents’ actions in modifying the existing IBMP since the filing of this action in May of
2008 should be allowed in the interests of justice. Given the efforts of Respondents and
Respondent-Intervenors to have the Petitioners’ underlying claim related to the enforcement of
the existing IBMP dismissed by this Court, consideration of Petitioners’ additional claims as set
forth in the Second Amended Complaint should also be allowed so that all of Petitioners®

relevant and timely claims may be asserted in one action. For the foregoing reasons and in light
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of the express mandate of Rule 15(a) that leave 10 amend is to be “freely given,” Petitioners
respectfully request that this Court exercise its discretion to grant the Petitioner’s Motion,

Petitioners’ counsel has contacted Respondents® counsel who has indicated Respondent
takes no position unti] Respondents’ review Petitioners’ pleadings. Counsel for Respondent-
Intervenors was contacted and informed counsel for Petttioners of their objection. A proposed
order is included for this Court’s consideration.

=il
Dated this<~ day of December, 2008.

DONEY CROWLEY BLQOMQUIST PAYNEUDAP.C.

By: 4 e e /,//
“James E. Brown @>
Atlomeysf)PeU Aers
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CERTIFICATE OF SERVICE

I'hereby certify that a true and correct copy of the foregoing Mortion for Leave to Amend
Complaint and Brief in Support was served, postage prepaid via first class U.S. mail on thisﬁj-‘ré'
day of December, 2008, upon the following:

Norman C. Peterson

Apgency Legal Services Bureau
1712 Ninth Avenue

P.O. Box 201440

Helena, Montana 59620-1440

Douglas Honnold

Earthjustice Legal Defense Fund
209 South Wilson Avenue
Bozeman, MT 59715

TLynn gafls, FLS

Legal Assistant
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MONTANA FIFTH JUDICIAL DISTRICT COURT, MADISON COUNTY

SITZ ANGUS RANCH; BILL MYERS; and Cause No. DV 29-2008-34
MONTANA STOCKGROWERS
ASSOCIATION, INC., on behalf of its

members, PROPOSED ORDER GRANTING
PETITIONERS’ MOTION FOR LEAVE
Petitioners, TO FILE TO FILE SECOND AMENDED
COMPLAINT FOR DECLARATORY
VS, AND INJUNCTIVE RELIEF
MONTANA BOARD OF LIVESTOCK; and
MONTANA DEPARTMENT OF
LIVESTOCK, an agency of the State of APPLICATION FOR ALTERNATIVE
Montana; STATE OF MONTANA; and DR. WRIT OF MANDATE

MARTIN ZALUSKI, in his capacity as
Montana Slate Veterinarian,

Respondents,
and

EDITH FORD, JOANNE MAYO, ED
MILLSPAUGH, TOM SHEPERD, ANN
STOVALL, JOANN STOVALL, KARRIE
TAGGART, JEANNETTE THERIEN,
GREATER YELLOWSTONE COALITION,
and NATURAL RESOURCES DEFENSE
COUNCIL

Defendant-Intervenors.

Movant, Petitioners Sitz Angus Ranch, Bill Myers, and the Montana Stockgrowers
Association, Inc., on behalf of its members, by and through their attorneys of record, having filed

with this Court a Motion for Leave for Petitioners to file a Second Amended Complaint for
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Declaratory and Injunctive Relief and Application for Alternative Writ of Mandate and having
filed a Brief in Support, and good cause being shown:
PURSUANT TO MONT R. CIV. P. 15(A), IT IS HEREBY ORDERED THAT Justice

requires that the Petitioner’s Motion for Leave to file a Second Amended Complaint be

GRANTED.
DATED this day of , 2008.
HONORABLE LLOREN TUCKER
DISTRICT COURT JUDGE
ce: Norman C. Peterson

Douglas Honnold
John E. Bloomquist
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John E. Bloomquist
James L. Shuler

Marc G. Buyske

James E. Brown

DONEY CROWLEY BLOOMQUIST PAYNEUDA P.C,
Diamond Block, Suite 200

44 West Sixth Avenye

P.O.Box 1185

Helena, MT 59624.1 185

Telephone: (406) 443-221]

Facsimile: (406) 449-8443

Altorneys for Petitioners Sitz Angus Ranch: Bij] Myers:;
and Montana Stockgrowers Association, Inc. on behalf of its members

MONTANA FIFTH JUDICIAL DISTRICT COURT, MADISON COUNTY

SITZ ANGUS RANCH: BILL MYERS: and
MONTANA STOCKGROWERS
ASSOCIATION, INC., on behalf of jig
members,

Cause No. DV 29-2008-34

SECOND AMENDED COMPLAINT FOR
DECLARATORY AND INJUNCTIV E
Petitioners, RELIEF

VS, and
MONTANA BOARD OF LIVESTOCK;
MONTANA DEPARTMENT OF
LIVESTOCK, an agency of the State of
Montana; STATE OF MONTANA; and DR.
MARTIN ZALUSK] , In his capacity as
Montana State Veterinarian,

APPLICATION FOR ALTERNATIVE
WRIT OF MANDATE

Respondents,
and

EDITH FORD, JOANNE MAYO, ED
MILLSPAUGH, TOM SHEPERD, ANN
STOVALL, JOANN STOVALL, KARRIE
TAGGART, JEANNETTE THERIEN,
GREATER YELLOWSTONE COALITION,

Respondent-Interven ors
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COME NOW the Petitioners, Sitz Angus Ranch, Bill Myers, and the Montana

counsel, and pursuant to Mont. Code Ann. §§27-26-101 el. seq. (mandamus); Mont. Code Ann.
§§27-8-101 er. seq. (declaratory relief); Mont. Code Ann, §§27-19-101 e, seq. (injunctive
relief); Mont. Code Ann. §82-4-101 &y, seq. (Montana Administrative Procedures Act), Mon.
Code. Ann. §§75-1-101 et seq. (Montana Environmenta] Policy Act); Article I, Section 3 of the
Montana Constitution, and Mont. R. Civ. P. 15(2) and for its causes of action against the State of
Montana, the Montana Department of Livestock (hereinafter referred 1o ag “MDOL”), the
Montana Board of Livestock (hereinafier referred to as “MBOL"), and Montana State
Veterinarian Dr. Martin Zaluski (hereinafter referred to as “Zaluski ”) (hereinafier referred to
collectively as “Respondents™) hereby incorporate fully the facts and allegations made in jts | irst
Amended Complaint and now file the following Second Amended Complaint that further alleges

as follows:

I. BACKGROUND

Petitioners filed this action for alternative writ of mandate and supporting brief and
attachments on May 27, 2008, to require Respondents to immediately perform the;r clear legal
duty to remove al] Yellowstone National Park bison current] y located on public and private lands
within the State of Montana and, specifically to remove said bison from Zones 2 and/or 3 of the
Western Boundary Area of the Interagency Bison Management Plan for State of Montana and
Yellowstone National Park (hereinafter referred to as “IBMP”) or to show cause why this Court
should not order Respondents to take such action (hereinafter “Application™). On May 29, 2008,

this Court issued an Alternative Writ of Mandate ordering Respondents to remove all bison from
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the West Boundary Area or appear before this Court on June 9, 2008 to show cause why

Respondents should not be ordered to do so.

scheduled on June 9, 2008 as Respondent had taken action to remove Yellowstone National Park

bison from Montana.

environmentaj impacts ofmodifying the IBMP. Based on knowledge, information, and belief,
Petitioners allege that on Wednesday, December | 7. 2008, Respondents purportedly adopted
significant amendments to the existing IBMP by signing an agreement entitled “IBMP Adaptive
Management Plan,” and did so without first complying with Montana taw, including specifically
the obligation to conduct an environmena] review as is required by the Montana Environmental
Policy Act (MEPA); Mont. Code, Ann, §75-5-101 ¢ Seq. and regulations implementing
Respondents’ MEPA duties, Admin. R, Mont. §§32.2.221 ¢/ seq..

The action taken by Respondents Montana Department of Livestock (DOL) is an action
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of Petitioners, Specifically, the Respondents failed 10 comply with their legal duties un der the
Montana Environmenta] Policy Act (MEPA), Mont. Code., Ann. §75-1-102 ¢ seq., and Article
I, Section 3 of the Montana Constitution 1o analyze the environmenta] impacts of their actjons
prior to purportedly adopting the IBMP Adaptive Management Plan.

Based on the Respondents decision to sign the IBMP Adaptive Management Plan,
Petitioners now see a declaration that Respondents must, pursuant to the MEPA, suffic; ently
evaluale the significant impacts of the modified “IBMP Management Plan for the West
Boundary of Yellowstone National Park” on the human environment prior to implemenling the
modfified management provisions by preparing an Environmenal Impact Statement (EIS) or, at
a minimum, the required Environmenta] A.ssessment (EA) for the proposed modifications, and

further seek an order of this Court enjoining the Respondents present] ¥, and into the future, from

11, PARTIES
I. Petitioner Sitz Angus Ranch (hereinafier referred 1o as “Sitz”) is a Montana
parinership headquartered in Harrison, Montana. Sitz grazes cattle in Madisen, Gallatin, and

Beaverhead Counties affected by the action or inaction of the Respondents as alleged herein.
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Sitz leases lands known as the Deep Well Ranch from the Povah | amily for livestock grazing
purposes, which lands are situated on the boundary line between what are described in the IBMP
dated December 22,2000 as Zones 2 and 3 in the Western Boundary Area, See, map of Western
Boundary Bison Management Zones depicting private property within the area (attached 1o
Application as Exhibit ] )t Application, Ex. 2, Aff. Bob Sitz 13 (May 27, 2008).

2, Petitioner Bill Myers (hereinafier referred 1o as “Myers”} of Reedpoint, Montana
is a rancher who grazes catile adjacent to Yellowstone National Park within Zone 2 of the
Western Boundary Area on private lands known as the Stinnett Ranch and Red Creek Ranch.
See Application, Ex. 1: see also, Application, Ex. 3. Aff. Bill Myers 13 (May 27, 2008).

3. Petitioner Montana Stockgrowers Association, Inc. (hereinafier referred to as
“MSGA™) is a Montana not-for-profit organization representing more than 2,500 landowners and
livestock producers located throughout Montana. Certain MSGA members are livestock owners
who own and/or operate ranches on private property or on federa] grazing allotments where
livestock are situated and grazed, in Madison, Beaverhead, and Gallatin Counties, either within
or adjacent to Zones 2 and 3 and who depend upon proper management of Yellowstone National
Park bison by Respondents when such animals are found within the borders of the State of
Montana, See, Application Ex. 4, Aff. Errol Rice 12 (May 27, 2008).

4, Collectively, Petitioners or their members have a direct interest in the
management of bison which emigrate into Montana from Yellowstone National Park due 10 the
known prevalence of the disease brucellosis in these Yellowstone bigon. In addition, Petitioners
and their members have a direct interest in the protection of Montana’s environment, which

interests are potentially impacted significantly by the failure of the Respondents 1o fully

' Citation to attachments of previous pleadings will not include an attachment of those exhibits previously provided
to the Court and contained already in the record herein.
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implement the terms of the IBMP, and which interests are potentially impacted si gnificantly by
Respondents® action in failing to analyze the environmental impacts of their actions prior to
purportedly adopting the IBMP Adaptive Management Plan as required by MEPA, In particular,
the health of Petitioners’ livestack, the human health ramifications associated with brucellosis,
and the impacts on area wildlife associated with the increased presence of diseased bison outside
Yellowstone National Park are injuries, or potentia] injuries, to Petitioners which are g result of
Respondentis® actions. These interests of Petitioners® are directly affected by Respondents’
actions and inactions. Petitioners’ and Petitioners’ members use and enjoy land, the
environment, and natural resources within areas directly adjacent to areas where bison mi grate
from Yellowstone National Park into Montana in the Western Boundary Area. These lands,
environments, and associated natural Tesources are used by Petitioners or their members for the
grazing of livestock whose health is directly affected by the management of Yellowstone bison,
many of which are infected with, or exposed 1o, the disease brucellosis that may be shed into the
environment if Respondents’ fajl 1o manage the bison. The potential negative impacts of
brucellosis on the health of Petitioners’ livestock, the human health ramifications of brucellosis,
and the associated impacts of brucellosis on area wildlife populations are al directly affected by
Respondents’ actions or inactions associated with bison management.

5. The above-described interests of the Plaintiffs have been, are being, and, unless
the relief prayed for herein is granted, will continue to be adversely and irreparably injured by
the Respondents failure 10 comply with the IBMP and failure to follow the procedural mandates
of MEPA, and implementing regulations thereto, prior to adopting the IBMP Adaptive
Management Plan dated December 17, 2008.

6. The Petitioners have a strong interest in protecting the quality and ecological
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integrity of the human environment in Montana. Brucella abortus is known 1o be present in
Yellowstone National Park Bison that enter Montana. Petitioners® and their members® interests
include specifically the harmful impacts of brucella from Yellowstone National Park Rison being
shed into the environment when bison are present in the Western Boundary Area. Accordingly,
the Plaintiffs have an interest in the procedural and substantive requirements of Monlana’s
environmental protection laws, including MEPA, to ensure Respondents® actions adequately
analyze and consider the impacts associated with increasing the presence of brucella abortus in
the environment outside of Yellowstone National Park in Montana as a result of Respondents®
actioﬁ in adopting the IBMP Adaptive Management Plan. Petitioners, the Montana
Stockgrowers Associati on, have commented previously to Respondents regarding the illegality
of Respondents® actions in purportedly adopting the IBMP Adaptive Management Plan by failing
to comply with MEPA's requirements. In spite of these comments, and in spite of these clear
violations of Montana law, the Respondent DOL has purportedly adopted the Adaptive
Management Plan without compl ying‘with MEPA or MEPAs imp] ementing regulations.

7. Collectively, the Petitioners have no administrative remedies available to them (o
enforce the IBMP or 1o prohibit the modification of that Plan as Respondent DOL has done on
December 17, 2008, Consequently, the only form of relief available to Petitioners to enforce
Montana’s Constitution and environmental laws is by the filing of this Second Amended
Complaint,

8. Respondent MDOL is an executive branch agency of the State of Montana
headquartered in Helena, Montana and is charged with the statutory authority to contro] and
eradicate animal diseases, prevent the transmission of animal diseases to humans, and to protect

the livestock industry from diseased animals. MDOL has the specific statutory and regulatory
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responsibility to control bison entering Montana from Yellowstone National Park that may be
exposed 1o or infected with brucellosis, specifically those bison within Montana and the Wesiern
Boundary Area. Mont. Code. Ann. §881-1-102; 81-2-120. see also, IBMP (attached to
Application as Exhibit “6”). Respondent DOL is a signatory to the IBMP Adaptive Adjustments
to the Interagency Bison Management Plan dated December 17, 2008. Respondent DO, as an
executive branch agency has rules and regulations promul gated directing it 10 comply with
MEPA. A copy of the signed Adaptive Adjustments to the Interagency Bison Management Plap
is attached hereto and incorporated herein as Exhibit #1~

9. Respondent MBOL s the director of and is responsible for the activitjes of
MDOL. Mont. Code Ann. §2-15-3102. By law, MBOL must appoint a state veterinarian who is
directly responsible to MBOL as administrator of the laws relatin g to animal health in Montana.
Mont. Code Ann. §81-1-301.

I0.  Respondent Zaluski is the Montana State Veterinarian responsib.]e for the
administration of the animal health laws of the State of Montana. Mont. Code Ann. §81-1-302.

1. Respondent State of Montana is one of the several states of the United States and

entered inio the IBMP,

management modifications to the IBMP for winter 2008-2009 and beyond and which planned
modifications substantially change the existing IBMP. A copy of the December 17,2008
modifications are atiached hereto and Incorporated herein ag Exhibit “27,

13. Respondent-Intervenors are comprised of Horse Butte property owners and
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residents, along with two conservation groups, the Greater Yellowstone Coalition (“GYC™ and
Natural Resources Defense Council (“NRDC”). By order of this Court, Respondent-Intervenors
became parties 10 the above-captioned case on September 24, 2008,

II.  JURISDICTION AND VYENUE

14, Jurisdiction is proper in this Courl pursuant 10 Mont. Code Ann. §§27-26-102; 27-
8-201; 27-19-101; 2-4-701; the general original jurisdiction of this Court under Mont. Code Ann,
§3-5-302; the Montana Constitution Article 11, Section 3: and the inherent power of this Court to
review siate agency decisions and actions

15. Venue is proper in Madison County in this matier because the proper place of trial
for an action apainst a public officer for an act done or not done by him in virtue of his office is
the county where the cause or Some part thereof arose. Venue is further proper in Madison
County because when an action is brought by a resident of Montana against the State of
Montana, the county of the petitioner’s residence is a proper place of trial. See, Mont. Code
Ann. §§25-2-125 through 126. Venue is also proper under Mont. Code Ann. §75-1-108 because
the modifications to the IBMP adopted by Respondents uﬁder the IBMP Adaptive Mana gement
Plan impact Madison County, and any negative consequences resulting to Petitioners and
Petitioners’ members and to the human environment from those modified IBMP activities wi]]
transpire, in part, in Madison County. In this matter, Sitzs principal place of business is in
Madison County, and this action arises in part out of Respondents’ failure to carry out their clear
legal duties to manage bison found within the State of Montana to protect Sitz’s livestock
situated within Madison County, Montana. After pasturing cattle in the Western Boundary Area,
Sitz returns those cattle to Madison County where they remain for various periods of the year,

Venue is also proper in Madison County as the interests of MSGA, on behalf of its members,
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include MSGA members situated in Madison County whose property, livestock health,
constitutional, and environmentaj interests are placed ai risk by Respondents® failure to follow
the law, by Respondents® failure to implement the provisions of the IBMP., and by Respondent’s
apparent action to sign a modification of the IBMP that may significantly enhance the risk of
brucellosis transmission to cattle herds in Madison County by both allowing for an increase in
the number of bison allowed outside of the Park and by allowing a significant number of
untested bison to migrate into and to occupy portions of Zone 2 each winter and spiing, namely
the Horse Butte Peninsula and The Flats area, with the stated goal of allowing untested bison 10
remain in this area unti] late spring or early summer, thereby both increasing the risk to
Petitioners livestock and significantly increasing the risk of environmental contamination by
shedding brucella abortus on the Horse Butte Peninsula and the Flats areas. The series of
modifications agreed to by Respondent DOL have been adopted without any environmental
review being conducted on this state action that has the potential for causing significant 1mpacts
on the human environment and violate the Petitioners’ constitutional right to a clean and
healthful environment under Article I1, Section 3 of the Montana Constitution,

IV, FACTUAL BACKGROUND

16.  Collectively, Respondents are charged under Montana state law, promulgated
Administrative Rules of Montana, and the IBMP with protecting Montana livestock and the
owners of Montana livestock from disease threats posed by Yellowstone National Park bison that
are infected with or exposed to brucellosis and that enter Montana. As part of those applicable
statutory and regulatory obligations, Respondents are ob]j gated to manage and conirol bison
outside Yellowstone National Park within the Western Boundary Area. See, Mont. Code Ann

§81-2-120; Admin. R. Mont. 32.3.224A (attached 1o Application as Exhibit “537); IBMP at 3-9
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(attached to Application as Exhibit “6”). This action arises out of the Respondents® failure to
properly carry out their duties, namely their failure to remove bison from Montana by May 15 of
2008 and previous years, and the failure of Respondents to conduct the described management
actions set forth in the IBMP in the Western Boundary Area, thereby Jeopardizing both
Petitioners’ property (livestock), and the animal health of the livestock industry in the State of
Montarna.

17. On or about December 22, 2000, the State of Montana jssued a Record of
Decision on the IBMP, which is the State of Meontana’s approved management plan governing
management activities for bison sttuated in the State of Montana that enter the state from
Yellowstone National Park. See, Application, Ex. 6. The IBMP implements Respondents’
statutory responsibilities to manage bison under Mont. Code Ann. §81-2-120. See, IBMP at 3-4.

16.  The IBMP is also the governing plan for the management of Yellowsione bison
that enter Montana in the Western Boundary Area to ensure that domestic cattle in portions of
Montana adjacent 1o Yellowstoﬁe National Park are protected from the threats associated with
the disease brucellosis, which bison are exposed 1o or infected with and which poses a threai to
animal and human health in the State of Montana. See, IBMP at 1.

19, Brucellosis is a contagious bacterial disease caused by various species of the
genus Brucella that infects domestic animals, wildlife, and humans. The species of concern in
the Yellowstone National Park region is Brucella abortus, whose hosts are bison and elk. There
1s no known cure for brucellosis. Cattle infected with brucellosis character stically abort after
the fifth month of gestation. See, Drafi Environmenta Impact Statement (hereinafter referred (o
as “EIS”) for IBMP at 8 (excerpts of which are attached 1o the Application as Exhibit *“77). The

presence of brucellosis in Yellowstone National Park bison that enter Montana also subjects the
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Montana livestock industry to animal health-related sanctions from other animal health
authorities. The presence of bruceliosis in Yellowstone bison that enter Montana further subjects
the human environment, human health, and other forms of wildlife to harm or potential harm due
to the potential risk of transmission if bison are not properly managed or controlled.

20.  The IBMP was approved by both the State of Montana and the Governor of
Montana in 2000. Respondents are charged with implementing the IBMP's mandate to reduce
the risk of transmission between bison and Montana cattle located in areas nej ghboring
Yellowstone National Park. See, Mont. Code Ann, §81-2-120; IBMP at 1-2.

21.  The IBMP dictates management of bison into various steps and zones. One of
those management areas is the Western Boundary Area where bison migrate out of Yellowstone
National Park into Montana, See, Application, Ex. 1. At present, no catlle are grazed in this area
during winter. See, Application, Ex. 7. However, beginning in late spring and throughout the
summer into early fall, cattle graze on private lands within Zone 2 and on public and private
lands in Zone 3 adjacent to Zone 2. As the IBMP directs, by May 15, bison in the Western
Boundary Area are to be moved back into Yellowstone National Park or otherwise removed from
Zone 2 so that cattle are allowed onio grazing allotments or private lands for grazing and to
ensure temporal and spatial separation between bison and cattle as provided for in the IBMP,
See, IBMP at 7, 47.

22, Beginning in early June of each year, Sitz grazes cattle on private property leased
from the Povah F amily, and public lands adjacent to Zone 2 of the Western Boundary Area. See,
Application, Aff. Sitz at 4. After grazing on these lands during the summer, Siiz’s catile are
returned to Madison County where they remain for periods throughout the year.. Beginning in

early June of each year, Petitioner Myers also grazes cattie on private land located within Zone 2
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of the Western Boundary Area on ranches known as the Stinnett Ranch and Red Creek Ranch
and has a federal and state-approved herd plan for this activity. See, Application, Aff. Myers at
8. Under Myers’ herd plan, bison are to be out of the West Boundary Area grazed by Myers by
May 15" of each year, 7d.

23. Beginning in the spring and early summer of each year, MSGA members also
graze cattle on private and public lands in the viciity of Zone 2 and within Zone 3 in Madison
County, Montana. MSGA members otherwise graze catlle on private lands in Zones 3 and other
areas in Madison County throughout the year. See, Application, Aff. Rice at §y2, 4.

24. As provided for in the IBMP and Montana law, Respondents are required to keep
all bison outside Yellowstone National Park in the Western Boundary Area away from private
lands afier April 1 of each year and to haze or otherwise remove bison located in this area back
mnto the park no Jater than May 15 of each year. See, IBMP at 7,97, 8 §910(a) & (b).

25. Asof the date of the Application, and in contravention of the IBMP’s mandate to
remove bison by May 15, Respondents allowed bison io remain within Zone 2 on private
property outside of Yellowstone National Park. Specifically, in 2008, Respondents allowed
approximately 200 head of untested bison 1o reside on private property in the Western Boundary
Area formerly known as the “Munns Ranch,” which bison were allowed to remain outside of
Yellowstone National Park in the Western Boundary Area in contradiction of specific
management directives provided for in the IBMP and in contradiction of Montana law. These
bison were untested in contradiction of the IBMP, meaning the seroprevalence for brucellosis
was unknown and included pregnant female bison that have calved or are calving within
Montana, also in contradiction of the IBMP.

26.  Respondents’ failure to remove bison or otherwise comply with the requiremernts
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of the IBMP and Montana law threaten the economic, property and animal and human health
interests of Petitioners herein. See, Application, Aff. Sitz, at 910; Aff. Myers at 98; Aff. Rice at
T6.

27, Respondents’ failure to remove bison in the Western Boundary Area afier May 15
significantly increases the risk of disease transmission, namely brucellosis, between livestock
and bison, as brucefla organisms that may be shed by bison can persist in the environment, for
extended periods of time, thereby exposing Montana catije to additional risk of brucel]osjg
transmission from bison to cattle in direct contradiction of Respondents® clear legal duties.

28. Respondents have also failed to implement the other management activities
specifically directed in the IBMP in the Western Boundary Area in the years, 2006, 2007, and
2008. Under the terms of the IBMP, the Plan is presently in Step 1 in the Wesiern Boundary
Area. In Step 1, under the IBMP, bison are 10 be managed as provided in the Plan. In the past
three (3) years the Respondents have failed (o manage bison in the Western Boundary Area in
accordaince with the IBMP despite repeated requests from Petitioners for the Respondents to
comply.

29. Respondents failure to properly manage bison under the terms of the IBMP
include, but is not limited to, Respondents failure to: 1) capture and test bison; 2) only allow
seronegative bison to remain within Zone 2 of the Western Boundary Area: 3) limit the number
of seronepative bison up to the specific tolerance Jeve] of a maximum of 100 head; 4) manage
pregnant bison as directed under the IBMP; 5} remove bison when the YNP population leve]
exceed 3,000 animals; 6) remove bison from the West Boundary Area by May 15; 7) vaccinate
cerlain classes of hison captured as called for in the IBMP; and 8) keep bison away from private

lands after April 1, as directed by the IBMP.
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30. Respondents® fajlure to manage bison Jocated outside Yellowstone Nationa] Park
in the Western Boundary Area in conformance with the terms of the TBMP and to completely
remove bison from Zone 2 in the Western Boundary Area by May 15 of each yearis an 0ngoing
violation of the law, Respondents have also failed to adhere 10 the May 15 mandate and other
specific management directives called for i the IBMP in the years of 2006, 2007 and 2008. See,
Application, Aff. Rice at 118; Aff. Myers at 9.

31. TheIBMPis specifically intended 10 lower (je risk of brucellosis-exposed bison
from Yellowstone National Park, thereby preventing transmission of the disease (0 Montana
livestock and 10 protect human health interests, Without implementing the terms of the IBMP
the Respondents place Petitioners, the public, and the entire Montana cattle indusiry at risk.
Respondents’ failure to comply with Montana law, and the 1erms of the IBMP is ongoing and
capable of repetition given Respondents conduct or inaction and requires relief from this Court.

32, Until recently, the State of Montang had been officially brucellosis class-free

second infected cattle herd in the Paradise Valley, Montana, the United States Department of
Agriculiure Animal and Plant Health Inspection Service (“USDAAPHIS™) downgraded
Montana’s bruceliosis status from Class Free to Class A in September 2008, This downgrade
will result in Montana’s livestock producers havin g 1o, at a minimum, test al] sexually intact
cattle over 18 months of age within 30 days of exporl. This downgrade was required by
UDAAPHIS rule due to the discovery of a second case of brucellosis within 24 months of the
first discovery.

33.  InMay 2007, a bmcel]osis-exposed cattle herd was discovered near Bridger,

Montana. According to current regulations, when a bmcel]osis—exposed herd is disclosed in a
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class-free state such as Montana, the state can retain its class-free status only if the entire herd is
sold to slaughter, an epidemiologic investi gation is completed within 60 days, and there has been
no evidence of spread. Since a second brucellosis-exposed herd was discovered within two years
of the first exposed herd, Montana has now, as noted above, regressed to brucellosis Class A
status, which reduction in status has adversely affected Petitioners and all Montana cattle
producers statewide. See, AfT, Rice at T9e-7.

34, In 2007, Montana was able 1o maintain ils brucellosis class-free status after the
disclosure of the brucellosis-exposed herd in May only after the Montana ranchers whose herd
was exposed suffered a total loss of their stock and significant out-of-pocket losses. /d. at 17
Pursuant to APHIS regulation, the Paradise Valley herd where the second instance of brucellosis
was 1dentified was also depopulated resulting in financial loss to the owners.

35. Montana will be able to reapply for Class Free Status on May 27, 2009. In
addition, under the IBMP, should the Class Free Status be restored, USDAAPHIS will not
threaten Montana’s bruceliosis class-free status due 1o the presence of Yellowstone National
Park bison being within Montana, provided that the State of Montana is complying with the
provisions of the IBMP. However, until the Class Free Status is resiored, the Petitioners will
continue to be harmed by the State’s reduction to Class A status and, regardless of which
classification is in place, are placed at risk for the foreseeable future by the presence of
brucellosis-infected bison located in and around Yellowstone National Park, including those
areas within and adjacent to Zone 2 of the IBMP.,

36.  Petitioners’ livestock graze on lands located either within Zone 2 or adjacent to
Zone 2. The presence of bison in the Western Boundary Area in contravention of the IBMP

places Petitioners® cattle at a higher risk for brucellosis exposure as a result of Respondents’
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failure 1o implement their clear legal duties. See, Application, Aff. Myers at 98; AfT. Sitz at i8.

37.  Inaddition, the presence of bison from Yellowstone National Park within the
boundaries of the State of Montana at a time when the bison are calving, which is a period in
which the risk of transmission of brucellosis from bison to Montana domestic cattle is high due
to the transportation of shed fetuses by predators and scavengers, further places Petitioners at
risk. Consequently, there is an increased risk that Montana could experience another domestic
herd with a brucellosis reactor prior to the time Montana is able to reapply for Class Free status
in May of 2009, or subsequent to that date, unless Respondents are ordered to implement their
clear lepal duties under Montana law and specifically the IBMP. Should another reactor be
discovered, Montana wilj likely not be able 1o regain its brucellosis class-free siatus, and
Petitioners and the entire Montana cattle industry will suffer further mjury.

38.  After the original complaint was filed in this matter in May of 2008, Respondents
participated, as members of (he Interagency Bison Management Plan pariner agencies, in a serieg
of meetings with the goal of developing and incorporating short- and long-term adjustments 1o
the IBMP for winter 2008-2009 and beyond. See, Meeting Agenda of Interagency Bison
Management Plan #7 of 7 at | and Second Affidavit of Amy McNamara attached 1o Reply Brief
of Respondent-Intervenors Edith Ford, et al., In Support of Motion for Judgment On The
Pleadings.(Nov, 25, 2008) (which documents are attached hereto and incorporated herein as
Exhibits “3” and “4° respectively), Employing the term “adaptive management” to define their
actions, Respondents used these meetings to modify the IBMP contrary 1o their statutory and
regulatory duties to prevent the spread of brucellosis and contrary to compliance with Montana’s
most basic environmenta) law, MEPA. Respondents have purportedly adopted a plan to allow

uncontrolled introduction of bison into Zone 2. See, Exhibits “17 and «2» attached hereto.
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Respondents™ interpretation of the term “adaptive management” is in contradiction of the express
provision of the IBMP, and even if consistent with the provisions of the IBMP have been done
contrary to MEPA.,

39. The final meeting of the partner agencies took place on December 17 and 18,
2008 at the Montana Fish Wildlife and Parks (MFWP) Offices in Bozeman, Montana. See, Ex.
“3”at 1. At that meeting, the Partner Agencies, including Respondent DOL, adopted an “IBMP
Management Plan for the West Boundary of Yellowstone National Park; See, Ex. 1. 40. The
IBMP Adaptive Management Plan for the West Boundary of Yellowstone Nationa] Park
substantially modifies bison management activities for the western boundary. See, Ex. 2.
Among the significant modifications enacled are (1) allowing untested bison o migrate onto and
to accupy the Horse Butte peninsula between the Madison Arm of Hebgen Lake and Grayling
Creek and on the Ilats (the area east of South Fork Madison River, south of the Madison Arm,
and west of Highway 191) in Zone 2; (2) substantially increasing the number of untested and
pregnant bison allowed in these areas; (3) making May 15 of each year a larget, nol a set date, for
hazing bison back into the Park; (4) classifying bison located in Zone 2 as “wildlife” as opposed
to a “species in need of disease management” as required by Montana law; and (5) allowing
untested bull bison to oceupy the area of Zone 2 south of Duck Creek on the Western Boﬁndary
of Yellowstone National Park year-round. See, Ex. 2, Sections 1.1-1.3 and 3.1-3.2. Under the
modified Management Plan, Respondents the State of Montana and the MDOL are designated ag
being the “lead” parties for implementing and executing these substantia) IBMP modifications in
the West Boundary area. See, Ex. 2.

41. The changes proposed by the partner agencies in the so-called IBMP adaptive

plan were purported] y adopted by the partner agencies on December 17, 2008, See, Ex. 1. If put
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into place without first being subject to proper environmental review, the modifications set for(h
in the IBMP Adaptive Management Plan subject Petitioners® catile herds 1o a significant increase
in risk of brucellosis exposure and subject wildlife and the environment in the Western Boundary
Area to a significant risk of brucel]a exposure without the benefit of any assessment by the
Respondents of the impact of these modifications on the environment and without any
environmental review being conducted, Specifically, by allowing untested bison (and in greater
numbers than presently allowed and for s gnificantly greater periods of time) to be situated in the
West Boundary, namely pregnant bison, the proposed Adaptive Management Plan increases
greatly the risk of brucellosis exposure and potential transmission 1o livestock and to other
wildlife due 1o the shedding of brucella in areas at a time of the year proximate to the turning out
of petitioners’ livestock to graze, and at times of the year when other wildlife will frequent the
area.

42, The stated purpose of the existing IBMP is to minimize the risk of transmission
from Bison to domestic cattle and to humans by calling for 100% seronegative bison 10 be in
Zone 2 under Step | of the IBMP and by ensuring proper lemporal and spatial separation
between bison that have left Yellowstone Park and cattle grazing in Zones 2 and 3. By agreeing
to and by implementing the IBMP revisions contained in the Adaptive Management Plan without
first conducting a sufficient MEPA review of such modifications, the Respondents are subjecting
the Petitioners and the entire Montana cattle indusiry to additional injury associated with the
disease brucellosis. The Respondents’ failure to conduct an EIS or, at a minimum, an EA
pursuant to MEPA prior to revising their Management activities under the IBMP is a breach of
Montana law, violates the Petitioners’ environmenta] rights under the Montana Constitution, and

results in actual procedural injury to Petitioners as well as polential significant environmental
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injury protected under Montana law and the Constitution; and such condyct 1s capable of being
remedied by this Court, Consequently, Petitioners are entitled to relief from this Court that
directs Respondents to follow proper procedure and (o conduct g sufficient environmental review
under MEPA.

43.  Inlight of the importance of compliance with the IBMP and Montana law,
Petitioners have repeatedly requested that Respondents comply with their statutory and
regulatory directives to implement the management measures of the existing IBMP and
specifically to remove bison remaining within the boundaries of the State of Montana as per the
time limits set forth in the exisling IBMP. However, Respondents have failed to haze, capture,
manage. transport, or otherwise remove bison from the Western Boundary Area in the manner
directed under the IBMP. See, Application, Aff. Rice at 98.

44, Without immediate action by either Respondents or by an order of this Court to
direct Respondents to comply with the existing IBMP and Montana law, Petitioners individually,
and/or their members, will suffer significant and irreparable harm,

45. The harm that could occur to Petitioners Sitz and Myers, and these Petitioners®
cattle, as a result of the Respondents® failure to implement the terms of the existing IBMP and as
a result of Respondents’ decision 1o modify the existing IBMP without first going through the
MEPA process includes an increased potential for brucella to be present in the human
environment, increased potential transmission of brucellosis to cattle and to other forms of
wildlife, including elk, loss of grazing opportunities, increased tesling requiremens, associated

damages to Petitioners’ livestock operations, and the denial of the Petitioner’s ri ght to a clean
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could oceur to the livestock industry in Montana should the state be unable 1o regain its
brucellosis class-free status or should the state once again lose that class-free status should it be
restored,

46.  Brucellaisa contagious disease that js highly regulated due 1o its harmful impact
on humans, on wildlife, and to the human environment. See, Deposition of Dr. Martin Zaluski
Pp. 45-56 & Deposition Exhibit “6™ Pp. 15-17(Oct. 12, 2008) the relevant pages of which are
attached hereto and incorporated herein as Exhibit “5”. Once shed into the environment,
Brucella can survive freezing and thawing. Under proper environmental conditions, brucella can
survive for months in urine, water, and damp soil. Colder weather can extend survival time.
Although cattle are the preferential host, other forms of wildlife are known to be carries, such as
bison and elk. Aborted tissue and fluids are a common source of the spread of brucella,

47.  The presence of untested bison, namely untested pregnant bison, in areas outside
of Yellowstone Park increases the risk that brucella will be shed into the human environment,
thereby degrading the land and putting other forms of wildlife at risk for transmission. The
presence of brucella in the environment and any increase in its presence in lands enjoyed by the
Petitioners interferes with the use and enjoyment of those lands and jeopardizes Petitioners’
enjoyment of those lands and natura] resources adjacent to Yellowstone Natjonal Park in the
Western Boundary Area. Given that Petitioners live, work, and recreate in areas where bison
migrate, Petitioners have a strong interest in protecting the quality and ecological integrity of the
human environment in the Western Boundary Area.

48.  Respondents are statutorily required to protect against increased health and
environmental degradation risks associated with brucellosis and to evaluate the impact of its

decisions and actions on the human environment. See, Mont. Code Ann. §§75-1-101; 81-1-102
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and 81-2-120. Respondents’ failure to analyze the environmental impacts of its decision o
modify the existing IBMP is a direct violation of their statutory obligations and that failure both
jeopardizes the human environment and the environmental interests of the Petitioners. Such
failure is both arbitrary and capricious conduct, and violates Montana Jaw and the Montana

Constitution.

V. CLAIMS FOR RELIEF

COUNT ONE—ALTERNATIVE WRIT OF MANDAMUS

49.  Petitioners incorporate the allegations set forth in Paragraphs 1 through 48 as set
forth above as though fully stated herein.

50. Under Mont. Code Ann. §81-2-120, Admin. R. Mont. 32.3.224A, and the IBMP,
Respondents have a clear legal duty to remove Yellowstone National Park bison from both
private and public land located within Zone 2 of the Western Boundary Area no Jater than May
15 of each year.

51, Under Mont. Code Ann. §81-2-120(1), whenever a publicly-owned bison from a
herd that is infected with a dangerous disease, such as brucellosis, enters the State of Montana on
public or private land and when that disease may spread to persons or livestock or whenever the
presence of such bison may “jeopardize Montana’s compliance with other state-administered or
federally administered Jivestock disease control programs,” Respondents may, under a plan
approved by the Governor of Montana, take management actions to protect the Montana
livestock industry and human health in Montana.

52.  The IBMP is the statutorily authorized plan for bison management containing
specific directives in the management and removal of bison from the Western Boundary Area.

See, Application, Ex. 6 State Record of Decision (hereinafier referred to as “ROD™, p. 3. In
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addition, specific administrative rules provide that brucellosis-exposed bison be either physically
removed {rom the State of Montana or be destroyed by firearms if removal is not possible.
Admin. R. Mont. 32.3.224A.

53. Under either the IBMP or applicable administrative rules, the Respondents have
the clear legal duty to remove all bison from Montana by May 15 of any year. Respondents have
failed to comply with that duty. Petitioners expressly incorporate herein the argument for an
alternative writ of mandamus as the same is set forth at pages 10 through 16 of their May 27,
2008 Brief in Support of Application for Alternative Writ of Mandate.

54, Because of Respondents failure io perform their clear legal duties, Petitioners are
required to seek from this Court mandamus relief directing Respondents to manage or remove
bison as mandated in the IBMP. Respondents® failure 1o perform their clear legal duties has been
ongoing and is capable of repetition. Given the significance of the potential harm and because of
the repeated violations of law by Respondents, Petitioners have no speedy or adequate remedy

available at law.

COUNT TWO-—DECLARATORY AND INJ UNCTIVE RELIEF ~

FAILURE TO COMPLY WITH IBMP

35, Petitioners incorporate the allegations set forth in Paragraphs 1 through 54 as set
forth above as though fully stated herein.

56.  Petitioners are persons whose i ghts are affected by Respondents’ compliance, or
lack of compliance, with Mont. Code Ann. §81-1-102 and §81-2-120, as implemented through
the IBMP.

57.  Petitioners’ ability, and right, to maintain brucellosis free cattle herds is directly

affected by Respondents® failure to comply with Respondents’ mandatory obligations under
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Mont. Code Ann. §81-1-102 and §81-2-120, as implemented through the IBMP, and to ensure no
bison remain outside Yellowstone National Park within the Western Boundary Area after May
15 of each year.

58, The failure of Respondents to ensure no bison remain outside Yellowstone
National Park within the Western Boundary Area after May 15 of each year, or to control and
manage bison as otherwise directed by statute regulation and the IBMP, subjects Petitioners and
Petitioners’ livestock to irreparable injury. Respondents’ fajlure in their regulatory and statutory
duties exposes Petitioners cattle to the risk of brucellosis transmission from bison threatening
Petitioners” livestock and livestock operations, and the brucellosis class-free status of the State of
Montana. Any such injury would adversely affect Petitioners and Petitioners’ members for a
significant period of time, and in a manner that cannot be fully addressed by monelary damages.

59. Respondents’ violations of their legal obligations under statute, regulation, and
the IBMP are ongoing, and capable of repetition without relief from this Court declaring and
directing Respondents to comply with the law. This Court has the authority pursvant to Mont.
Code Ann. §27-8-201 to affirmatively declare the obligations of Respondents to Petitioners
under Mont, Code Ann. §81-1-102 and §81-2-120, the applicable regulations, and under the
IBMP, and pursuant to Mont. Code Ann, §27-8-313 1o grant necessary supplemental relief to
enforce that declaration.

60.  This Court has the authority pursuant to Mont. Code Ann. §27-19-102 and §27-
19-201(2) and (3), and pursuant to Grosfield v. Johnson (1 935), 98 Mont. 412, 39 P.2d 660, 664,
to mandatorily enjoin Respondents to comply with their obligations under Mont. Code Ann.

§81-1-102, §81-2-120, the applicable regulations, and the IBMP.
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COUNT THREE-- DECLARATORY AND INJUNCTIVE RELIEF — FAILURE TO

CONDUCT MEPA ANALYSIS

A. Violation of MEPA and the Respondent DOL’s regulatory duties to follow the
faw:

61.  Petitioners incorporate the allegations set forth in Paragraphs 1 through 60 ag set
forth above as though fully stated herein.

62.  The Montana Environmental Policy Act (MEPA) is designed to provide for
adequate environmental review of statc actions in order to ensure that environmental attributes of
those state actions are fully considered, See, Mont. Code Ann. §75-1-102. The policy behind
MEPA is 10 attain the widest range of beneficial uses of the environmen without degradation,
risk to health or safety, or other undesirable and unintended consequences, See, Mont. Code
Ann. §75-1-103(c).

63.  Respondent DOL’s MEPA regulations require that ihe agency carefully scrutinize
the potential environmental consequences of their actions prior 10 reaching a final decision on
proposed actions covered by MEPA. Admin. R. Mont, §32.2.221(1). ¥ DOL undertakes an
action significantly affecting the environment, it must prepare an environmental impact
statement (E18) in order to evaluate the environmental impacts. Admin. R. Mont. §32.2.224. 11
it is not clear whether an action may significantly effect the environment, the DOL must prepare
an environmental assessment (EA) to determine whether the potential environmental effects of

the proposed action constitute the type of significant impacts which trigger the need for an EIS.

reveals that an action s gnificantly affects the environment, MEPA and its implementing

regulations require the DOL to prepare an EIS. In addition, the DOL is required to prepare
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supplements (o a final EIS whenever the DOL makes a substantial change in a proposed actions,
Admin. R. Mont, §32.2.233(1)(a). A supplement to a final EIS must include a description of
impacts, alternatives, or other ilems required for a final EIS that were either not covered in the
original statement or that must be revised based on new information or circumstances concerned
the proposed action. Admin. R. Mont. §32.2.233(2)(c).

04.  Under MEPA, State agencies are required to provide the public with notice and
opportunity to review and comment on any EAs that the agency prepares. Admin. R. Mont.
§17.4.610.

63. The Respondents are a “state agency” subject to MEPA. Admin. R, Mont. §
32.2.222(19). The adoption and implementation of the modified IBMP is a state action subject
o MEPA review. See, Admin. R. Mont. §32.2.222(1).

66.  MEPA requires that a Montana staie agency, such as the DOL, and its emplovees
take procedural steps to review “projects, programs, legislation, and other major actions of state
government significantly affecting the quality of the human environment” i order to make
informed decisions. See, Mont. Code Ann. §75-1-201 (1)(b)(i1); Admin. R. Mont.
§§32.2.222(12), 32.2.223, and 32.2.224 . MEPA requires that a state agency lake the requisite
“hard lock™ at the environmental impacts of a given project or proposal. See, Ravalli County
Fish & Game Assn. v, Mont. Dept. of State Lands (1995), 273 Mont. 371,377-78 903 P.2d 1362,
1366-67.

67.  The Respondents’ participation in meetings to revise the IBMP and the
Respondent’s adoption of modifications to the existing IBMP are state actions si gnificantly
affecting the quality of the human environment that requires MEPA analysis because such

actions constitule an expansion and/or revision of an ongoing state-administered program and
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such program is designed to protect the human environment by preventing transmission of
bruceilosis from bison to cattle and to protect human health . See, IBMP: Mont. Code Ann, §75-
1201(1)(b)(iii); Admin. R. Mont. §32.2.222(1); Admin. R. Mont. §32.2.233(1).

68.  Collectively, Respondents are charged under Montana state law, promulgated
Administrative Rules of Montana, and the IBMP with protecting Montana livestock and the
owners of Montana livestock from disease threats posed by Yellowstone National Park bison that
are infected with or exposed to brucellosis and that enter Montana. As part of those applicable
statutory and regulatory obligations, Respondents are obligated 1o manage and contro] bison
outside Yellowstone Nationa] Park within the Western Boundary Area. See, Mont. Code Ann
§81-2-120 and §81-1-102; Admin. R. Mont. §32.3.224; Admin R. Mont. §32.3.224A. These
obligations necessarily require that the Respondents to take a hard look at the consequences to
wildlife, the environment, to public health, and to private property prior to adopting and
implementing changes (o the IBMP.

09.  Asnoted above, on December 17, 2008, Respondents signed the IBMP Adaptive
Management Plan, which modifies programs and activities already undertaken by Respondents.
See, Ex. 1. Because these modifications to the existing IBMP likely significamly affect the
quality of the human environment on a program upon which an EIS was already prepared by
significantly increasing the likelihood of brucella abortus being shed into the environment in
Montana, the Respondents have a duty under MEPA to prepare an adequate EIS and/or, at a
minimum, an EA on its IBMP modifications prior to adopting them. See, Admin. R. Mont.
§§32.2.223(1),32.2.233 & 32.2.224(D).

70.  Petitioners are persons whose rights are affected by Respondents’ compliance, or

lack of compliance, with MEPA, including, Mont. Code Ann. §75-1-201 & Admin. R. Mont.
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§32.2.221 er. seq.

71.  Petitioners’ environmental interests and right to maintain brucellosis-frec cattle
herds is directly affected by Respondents’ adoption of the IBMP Adaptive Management Plan,
which contains modifications to the existing IBMP that impacts both short-term and long-term
management of bison in the Western Boundary Area. In particular, Petitioners are concerned
about provisions to allow untested bison, particularly pregnant bison, to remain in the Horse
Butie Peninsula and the Flats area in times, possibly year-round, and spaces proximate to where
Petitioners ranch and recreate, See, Ex. 10. This is in direct contravention to the existing
IBMP’s requirement that only seronegative bison be allowed into the Western Boundary Area of
Zone 2,

72, An EIS was conducted prior to the implementation of the current IBMP., See,
Application, Ex. 7. The substantial nature of the modifications contained in the IBMP Adaptive
Management Plan triggers the Respondents duties under MEPA to conduct, at a minimum, a
supplemental environmental review prior to adopting those modifications to the existing IBMP,
See, Admin. R. Mont. §32.2.233. Respondents’ failure to comply with the procedural
requirements of MEPA by conducting an EIS or an EA as to all provisions in the IBMP Adaptive
Management Plan prior o their implementation is a violation of Montana State law and
regulation and runs afoul of prior IBMP precedent, thereby subjecling Petitioners and their
families health, Petitioners’ livestock, other forms of wildlife beyond bison, and the human
environment to potential irreparable injury.

73. Respondents’ failure to faithfully carry out their regulatory and statutory dutjes
exposes Petitioners cattle to the risk of brucellosis transmission from bison threatening

Petitioners’ livestock and livestock operations, further threatens Montana’s attempts to regain its
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brucellosis class-free status of the State of Montana, exposes other forms of wildlife to a greater
risk of brucellosis iransmission, interferes with Petitioners and results in greater risk of bison
shedding brucella, an infections bacterial disease . Any such injury would adversely affect
Petitioners and Petitioners’ members for a significant period of time, and in a manner that cannoi
be fully addressed by monetary damages,

74. Respondents performed no environmental analysis of any kind prior 1o signing the
IBMP Adaptive Management Plan. By pursuing this course of action, Respondents are avoiding
their obligations under MEPA to fully evaluate the potential impacts of its actions and decision
prior to adopting the IBMP Adaptive Management Plan. Consequently, this conduct on the part
of the Respondents is arbitrary and directly contrary 1o Montana law.

B. Respondent DOLs decision to adopt the IBMP Adaptive Management Plan
without first conducting an adequate EA and/or EIS is arbitrary and capricious conduct,
and not otherwise in accordance with law,

75.  Petitioners incorporate the allegations set forth in Paragraphs 1 through 74 as set
forth above as though fully stated herein,

76. Additionally, Respandents decision to adopt and sign the IBMP Adaptive
Management Plan without conducting the MEPA required environmental anal ysis of its actions?
and decision is arbirary and capricious and not otherwise not in accordance with law that is
mmmediately reviewable by this Court pursuant to the standard of review for informal agency

decisions as set forth in Langen v. Badlands Co-op. State Grazing District (1 951), 125 Mont.

* An “action” of the Department and its employees is defined as “a project, program, or activity directly undertaken
by the agency: . . . either singly or in combination with other state agencies.” See, Admin. R. Mont. §32.2.2322(1).
The decision 1o sign the IBMP Adaptive Management Plan is an actjon of the agency because it commits the
Respondents 1o undertake activities called for in the Plan, including being designated as the “lead” on implementing
and carrying out bison management provisions contained in that Plan.
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302, 234 P.2d 467 and Johansen v. State Department of Narural Resources & Conservarion
(1998), 288 Mont. 39, 955 P.2d 653.

77. Respondents decision to sign the IBMP Adaplive Management Plan is an
administrative decision subject to challenge and review as to whether the Respondents acted
arbitrarily, capriciously, or unlawfully. See, Johansen 288 Mont. 39 at 47-48. Such review is
particularly warranted when, as is the situation here, there is no remedy available to chg] lenge
the Respondents’ actions administratively.

78. As outlined above, the Respondents are charged by the legislature with controlling
diseases, such as protecting against increased health and environmental degradation risks
associated with brucellosis, and evaluating the impact of its decisions and actions on the human
environment. See, Mont. Code Ann. §§75-1-101; 81-1-102; & 81-2-120. Furthermore,
Respondents are also required by regulation 1o analyze the environmental impacts of its decision
that affect the quality of the human environment and o remove from Montana bison that have
been exposed to or affected with brucellosis, such as the Yellowstone bison. See, e.g,. Admin, R.
Mont. §§32.3224A and 32.2.221. In sum, Respondents have a duty under MEPA to prepare an
adequate EA and/or an EIS in order to assess the potential environmenta] impacts associated with
its decision to adopt the IBMP Adaptive Management plan, which significantly amends the
existing IBMP,

79.  Contrary to the dictates of Montana law and regulation the Respondent DOL
conducted no adequate (or any) EA or EIS prior 1o signing the IBMP Adaptive Management
Plan and committing themselves 1o carrying out the revised management activities contained

therein.
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not justified under any adequate programmatic review or supported by any categorical exception.
See, e.g., Admin. R. Mont. §32.2.223(1)(e).

81. Respondent DOL’s conduct described herein is arbitrary, capricious, and
otherwise not in accordance with the law and is subject to review and remedigble by this Court
under Langen v. Badlands Co-op. State Grazing District, Supra, North Fork Pres, v, DSL
(1989), 238 Mont, 451, 778 P.2d 862, and Clari: Fork Coalition v. Montang Dept. of
Environmenial Quality 2008 MT 407 1947-48,  Pp3d 19 47-48, 2008 WL 5096002 (An
agency must take a “hard look™ at the environmental impacts of a given project or proposal: the
reviewing court looks closely at whether the agency has taken that hard ook ai the question
challenged and, if not, the agency made an arbitrary and capricious decision).

COUNT FOUR—ADOPTION OF IBMP ADAPTIVE MANAGEMENT PLAN VIOLATES

PETITIONERS® RIGHT TO A CLEAN AND HEALTHFUL ENVIRONMENT

82, Petitioners Incorporate the allegations set forth in Paragraphs ] through 81 as set
forth above as though fully stated herein,

83. Article 11, Section 3 of the Montana Constitution gives all Montanans, including
the Petitioners, certain “inalienable rights,” including the right 10 a clean and healthful
environment

84 Article 11, Section 3 of the Montana Constitution provides that the state and each

person “shall maintain and improve a clean and healthful environment.” This Section further

requires the legislature to provide adequate remedies for the “protection of the environmental life
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depletion and degradation of natural resources.” The health of Montana’s domestic animals,
wildlite, land and recreation are critical components of the environmental life support systen,

83, The Respondents have a constitutional duty, distinct from its duties under MEPA,
to conduct adequate environmental reviews, and to ensure that their actions maintain and
improve the health of the human environment and to prevent unreasonable depletion of
Montana’s resources, such as wildlife and domestic cattle, due to the presence of and
fransmission of an infections, communicable disease, such as brucellosis.

86.  The Respondents actions in failing to take a hard look at the environmental
impacts of its actions as to the signing of the IBMP Adaptive Management Plan and commitiing
to be the “lead™ on implementing some modifications to the existing IBMP without first
analyzing whether such actions wili result in a depletion and degradation of Montana’s clean and
healthful environment violate Article 11, Section 3 of the Montana Constitution. In addition, by
agreeing to allow unlimited numbers of diseased bison into Montana, a significant number of
which may shed brucelia into the environmenlt outside of Yellowstone National Park, the
Respondents have implicated and violated Petitioners’ constitutional rights as preserved under
Arlicle 11, Section 3.

87.  Based on the proceeding allegations, Petitioners seek (1) a declaration that the
Respondents violated its duties under MEPA and/or under the Montana Constitution to ana) yze
the environmental impacts of its actions; (2) an order enjoining Respondents froni implementing
and carrying out those provisions in the IBMP Adaptive Management Plan which modify or
change the existing IBMP until such time as the Respondents conduct the proper environmental
review; and (3) for an order compelling the Respondents to conduct an EIS or adequate

environmental review to assess the environment impacts associated with its decision to modify
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the IBMP and allow additional environmental contaminaiion from brucellosis in the Stale of

Montana.
COUNT FIVE —ATTORNEY’S FEES
e VR AL TORNEY'S FEES
88.  Petitioners incorporate the allegations set forth in Paragraphs 1 through 87 as set

forth above as though fully stated herein,
39. Pursuant to Mont. Code Ann. §27-8-313 and §27-26-402, Petitioners are entitled
1o an award of their reasonable altorney’s fees and costs as successful applicants for a declaration

of their rights and status and the obligations of Respondents and for an altemative writ of

PRAYER FOR RELIEF

WHEREFORE, Petitioners pray for judgment as follows:

1. For a writ of mandamus ordering Respondents 1o comply with the management
terms of the IBMP including the May 15 deadline to remove all Yellowstone Nationa] Park bison
from Zones 2 and 3 of the Western Boundary Area in 2008 and all subsequeni years;

2. For a declaration affirmatively stating the obligation of Respondents to comply

with Mont. Code Ann. §81-1-102, §81-2-1 20, the applicable regulations, and the IBMP; and for

3. For a declaration affirmatively stating the obligation of Respondent DOL 1o
comply with Mont, Code Ann, §75-1-101 et. seq. (MEPA) and DOL’s MEPA regulations,
Admin. R. Mont, §§32.2.221 er, seq., and to comply with the Montana Constitution by
conducting an environmental review process on the IBMP Adaptive Management Plan, namely

to comply by preparing an EIS on the IBMP Adaptive Management Plan which adequately
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analyzes the impacts of any modification to the existing IBMP on the quality of the human
environment ;

4, For mandatory injunctive relief prohibiting Respondents from adopting and
carrying out the managenient actions modified by the IBMP Adaptive Management Plan until
Respondents fully comply with MEPA and Montana Jaw implementing MEPA and directing
Respondents to follow the existing IBMP until such time as the proper environmenta] review on
the IBMP Adaptive Management Plan is concluded. A preliminary injunction is particularly
warranted in the present circumstances given that: (1) Respondenis actions in adopting and
implementing revisions (o the existing IBMP will, if not enjoined, render moot the Petitioner’s
underlying claims in this case, thereby rendering any judgment handed down by this court
neffectual; and (2) Petitioners will likely suffer a great and/or irreparable injury should the
Respondents be allowed to continue and carry out the modifications of the existing IBMP 1o
which they have committed. Either of these reasons constilutes a basis for this Court 10 grant a

preliminary injunction for the time period and on the conditions requested. See, Mont. Code.

Ann. §27-19-201;

3. For an award to Petitioners of their attorney fees and costs as provided by law and
equity; and

6. For such other relief as this Court may deem proper,

rA
Dated thisz_g day of December, 2008.

DONEY CROWLEY BLOOMQUIST PAYNE UDA P.C.

By (',;UM/{/

~—Tames E, Brown

Petitioners
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Memorandum
December 17, 2008
To: Administrative Record

Fram: Partner Agencies, Interagency Bison Meanagement Plan

Re: Adaptive Adjustments to the Interagency Bison Management Plan

The Interagency Bison Management Plan (1BMP) was signed in 2000 to coordinate
bisan management between the State of Montana and Yellowstone National Park.
Five agencies are responsible for implemenling the bison management plan — the
U.S. Department of Agricullure’s Animal and Plant Health Inspection Service
(APHIS) and TForest Service; the Department of the Interior’s National Park
service; and the State of Montana’s Depariment of Fish, Wildlife, and Parks and
Department of Livestack.

Under the IBMP, hese agencies harness their respective skills and operational
resources to work cooperatively withjn an adaplive management framework 1o
conserve a wild, free-ranging hison population, while concurrently reducing the
risk of brucellosis transmission from bison to cattle. Partner agencies anticipated
future adjusiments to the IBMP based on research, monitoring, and feedback from
the implementation of s suite of conservation and risk managemenl actions and are
commiited to the adnpiive management framewark of the IBMP. A fier eighl years
of experience in implementing the IBMP, it is timely 1o formally incorporate
adaplive changes to the IBMP apd its joint Operating Procedures, These changes
do not increase fhe risk of transmission of brucellosis o callle or diminish ihe
conservation of wild, free-ranging bison,

In keeping with this adaptive manapement framework, the IBMP partner agencies
have met several limes in public venues since August 2008 to deliberate on recent
recommendations by the 1.S. Govermnment Accountabilily Office {(GAQ), assess
the effectiveness and outcomes of IBMP managemen! aclivilies (highlighting
winter 2007-08), and develop and incorporate short and long-term  adaptive
management adjustments to the IBMP hased on preveiling conditions, These
adaptive management stralegies will guide the Operating Procedures for (he 1IBMP
during winter 2008-09 and beyond.

The following premises are crucial to the adaptive management strategies now and

into the future:

* Proposed changes to the IBMP wil] be based largely on new information,

~ changing land ownership and use, and newly gained operational experience.
However, these changes will be applied within the framework of the
existing IBMP and will not alter the basic management direction or goals of
the original plan.

® Monitoring, application of management thresholds, and adaptalion will
continue, with additional adaptive management strategies in the Future.

EXHIBIT




In future adaptive changes, the pariners will cantinue to adjust bison abundance and distribution on lands
adjacent to Yellowstone National Farl, as appropriate, based on evaluations of new conservation easements or
land management siralegies, reduced brucellosis prevalence in bison, new information or technology that
reduces the risk of disease transmissian, different funding availabie for maintaining separation of bison and
cattle, or other changes in circumstances on the ground, experience on the ground, or new research, Future
adaptations to the IBMP wil] require continued surveillance of bison and cattle, monitoring the effects and
effectiveness of management actions, and new lmowledge regarding vaccine efficacy, vaccine delivery
methods, and disease diagnostics. Some of fhe targeted information o be gathered is s follows:

* Updated information on the relationships between bison management activities at the boundary of the

maintaining spatial and temporal separation of catile and bison,
*  Updated dala on the abilily to keep bison within Zone 7.

The attached document incorporates adaptive adjustments o the [BMP that were agreed-upon by the paringr
agencies during August-December 2008 meetings. In addition to providing sound progress in implementing the
IBMP, the adaptive changes were ostablished 1o respond to recommendations from the GAQ hy crealing
measurable objectives for the plan and developing a specific monitoring program to assess imporiant seientific
and managemeni questions. These adjustments were based on the adaptive management framework and
principles outlined in the U.5. Depariment of Interiors technical guide on adaptive management (2007).
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Goal #1: Increase tolerance for bison in Zone 2 outside the north and west houndaries of
Yellowstone National Park (YNP) with no unaceeptable consequences (e.g.,
transmission of brucellosis Trom bison to eattle, unncceptable impncts on public
safety and private property).

Objective 1.1: Within timing and geographical considerations, allow bison within Zone 2 of
the Hebgen and Gardiner basins to manage the risk of brucellosis transmission
from bison te livestocl and enhance wild bison conservation and hunting.

Specific gnidance regarding the management of bachelor groups af hull hison is provided in Ohjective 1.2,

plansgement action 1.1.a-—Consistent with the manapement responses outlined below, allow ustestcd female
bison {or mixed groups of males and females) to migrie onio and accupy the Horse Butie peninsulp
(beiween the Madison Arm of Hehaen Lake and Grayling Creek) and the Flms (the area easl of Soush Forlk
Madisan River, south of 1he Madison Arm, and west of Highwny 191) ench winter and spring in Zone 2
{subjcct 10 end-ol-winter hazing deseribed in Objective 3.2.0).
Munitoring metricy:

»  Weekly surveys of the number and distribution af bison on Herse Butie, the Flats, crossing the
Mawows, and going beyond the Madison Resont (Lead = Montona Depariment of Livestock
(MDGLY).

*  Annually document the number of bison using Zonc 2 and the number ond fype of management
activities nceded {0 manage bison distribmion {Lead = MDOL).

*  Crenle a density curve of the threshold number of bisen on Harse Butie that results in
movements of bison to (he Souih Fork Madison area. Use this information to madify or veri [y
the Timits sel for bison counts a1 Madisan Arm Resort thal trigper manngement respnnses {Lead
= MDBOL).

*  Determine nntoral rouses and timelrames (in the sbsence of hozing) for bison migmtion back ing
the poric (Lead = Wational Park Serviee {NPS)). Use this informalion 1o cvalusle the
effectiveness o management responses for bison talerance in Zone 2 (Lead = MDOL).

{\J{Hi’”ﬂ(’i’”tﬁ” FESRONSEL,

*  Groups (2 animal) of female/mixed bisan will not be aflowed in the following nrens at amy Lime
of year: north af the Murows; west of Corey Springs; or south and west of the Zone 2 bountnry.
Bison anemipting 10 enter these arcas will be hazed 10 the Horse Bude peninsula, other available
habitat, caplured, or if necessary, leihally remaved.

*  Duwing the period from November 15 through Apeil 13, up 1o 30 Temale bison (ar a mixed group
ol 30 males and females) will be nllowed in Zone 2 on the Madison Arm. Afier April 15, up 10
30 female/mixed proup bison will be allowed cast ol the Madison Arm Resorl. Alier May 15,
no femalefmixed group bison will be allowed on the Madisan Arm.

»  Iffemnle/mixed group bison cuceed 30 animals or breach the Zone 2 perimeter an the
South Ferk 1wo or more times before April §5, then this will Irigger management actions 1o
reduce rislk thal may inclede hazing, capture, tesiing, or lethal removel ot the discretion of
the State Veterinarinn,

¢ Iffemale/mixed group bison exceed 30 animals or brencl the Madisan Arm Resort two or
more times between April 15 and May 15, then this will iigger manngement aclions (o
reduce risk that mny include hazing, caplure, testing, or letha) semoval a1 the discretion of
the Stde Veterinarian, .

*  Allowup 10 40 female bison {or a mixed proup of 40 males and females) north of Duck Creek
and enst of Corey Springs during Movember 15 (hrough May 15 before management aclions are
instituted. The number of bison iokerated in his aren may be adjusted ni the discrelion of the
Slate Veterinarion based on bison behaviar, environmental conditions, and oilier considernlions.
«  IFfemale/mixcd group bison brench the perimeler described shave two of more times

before Moy 15, then this will trigger manapement actions 1o reduce Hsk thal may include
hnzinp, testing, or lethal removal at the discretion of e State Velerinorian.
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If female/mixed group bison cross ihe Warrows (wo or more simes before May 1, then this will
Irigger managemenl actions lo reduce visk that may include hazing, 1esting, or lethal removal at
the discretion of the State Velerinarian, Afler May 1, any crassing may (rigger manngement
nclion.

Manasement actipn 1.1,0—Consistent with the manapensent respanses outlined below, use adaplive

managemesnt (o gain management experience regarding how bison use Zone 2 in the Gardiner basin,
and provide space/bakitat for bison in catle-Iree areas, :
Manilarine meirics:

Weekly survey of the number and disteibution ef bison in the Eagle Creck/Bear Creck area and
the Gardiner basin (Lend inside YNP = NPS; Lead omside YNP = MDOL with Momiana Fisls,
Wildlile, and Parks (MFWP)).

Annually document the munbers aud dases that bison sllemyt o exit Zone 2 by passing through
Yankee Iim Canyon, west up Mol Heran Creek conyon, or 10 Ihe east side of the Yellowsione
River and noril of Litle Frail Crecic (Lead = MDOLMFWE).

Annuatly docinent the number ol bisos using Zane 2 and the number of management activitics
needed (o smanage bison disiribution {(Lead = MDOL/MFWP).

Annuaily collect dain to updnie the relalionships between hison management al the Stephens
Creek Iacility and the interaction between bison densily and snow pack in the contral and
nerthern herds (Lead= NPS).

Annually callect dain 0 determine natarnl migsation routes and tmelmmes (in the absence af
hozing} Tor bison migration out of and back imo the park {LLead inside YNP = WPS; Lead outside
YNP = MDOL/MFFWP).

Management responscs

Use the Stephens Creek faeility to provide 25 bisan for ndnptive management use of Zane 2,
including aduli femnles lesting ncgative for brucellosis exposure and filled with telemetry
devices, per the IBMP ROD, a5 welf as associnted calves and young bulls. The number of bison
lolerated in 1his zane mny be adjusted, per the TBMP ROD, a1 the discretion of the State
Veiorinarian based on bison behaviar aad group composition, environmenial conditions, and
other cansidernions,

Other female/mixed groups of bison thal migraie oulside YNP and west of the Yellowslone
River will rigger management nctions to reduce risk that may include hazing 10 available habiiat
inside the park or in the Eagle Creel/Beor Creek aren, copiure, testing, or lethal removal af the
diseretion of the Siate Veterinarian.

Bison will not be allowed in Zone 3 any time of year. Bison entering Zone 3 will irigger
management setions ta reduce risk that may include hozing 10 available habitat within Zone 2,
the Eagle CreelBear Creek aren, or the park, increascd monitoring, captore, or lethal removat at
(he discretion of the Stale Velerinarinn,

Regardless of testing status, bison will be allawed vear-round in the Eagle Creel/Bear Creels
aven.

Adnplive adjustmens te monitoring metrics ond management responses will be made prior to
subsequent winters bosed on new infarmalion obtained throuph surveillance, the effects af
managemernt sclions en the conservalion-of bison, and the effectiveness of management aclions
At maintaining spatial and lemporal separation of caltle and bison and retaining bison within
Zone 2. ‘

Manapement Action 1.1.c—Use research lindings on bison birth synchrony end fetal and shed Brucells

ahortus fiekd viabilily and persisience 1o inform adaplive management.
Monitoring metric:

Complete rescasch reports and attempt 1o pullish Nindings in a peer-revicwed, scientific journal
(Lead = MFWP/NPS).

Muanapement response:

Adapt teinporal and spatia) separntion guidelines during spring and summer based on research
findings.




Objective 1.2: Mnanage bull bison to reflcet their lower risk of transmission of brucellosis to

caitle,

Managemenl Action 1.2.n--Allaw bachelor groups af bull bison 1o occupy suitabie hobitat nreas

mutskle the west boundnry of YNP in the portion of Zane 2 south of Duck Creck each yenr within the
parameiees of conflict management.

Mrpitoring nietrics:

Weekly caunts and Tacations ol hull bison in Zane 2 (Lead = MDOLMTIWPR).
Document threals 1o human salety ond property damage (Lcad = MFWPIMDOL).

Mangeeniend T DAV

Avoid hazing or removing bull bison unless they are breaching the agreed-upon perimeler or
puse an imminea threat 1e livesiock co-mingling, heman safely, or properly damage.

' there is a shreat of livestocl co-mingling, huran safely, or property damage, or 2 group (=1
animal) of bull bison attempt ta travel beyand the perimeter of Zone 2, then the buil bisan ywill
initially be hazed from e of conflici,

[ bull bison actually co-mingle with enttie, hen they mayl bie lethally removed anil addiional
managemet aclions may he inken by Lthe State Velerinaring (o reduee the risk of furiher
commingling by ather bull bison, including capure, hazing, or lethal removal.

Manapement Action 1.2.h—Allew bachelor gronps of bull bison 1o aoccupy svitable habilat arens in

Zane 2 outside the norih boundary of YNP within the following parameters of conflict management.
Manituring niviries:

Weelly counts and locations of bull bison in Zone 2 (Lead = MDOL/MFWR),

Decument threals ta human safely and property damage {Lead = MFWP/MDOL).
Amnually document the numbers and dates that bul) bisan nltenipt 10 exit Zone 2 by passing
throvgh Youkee Jim Canyon, west up Mol Heron Creele caayon, or o the east side of the
Yellowstane River and norih ol Little Trojl Creek (Lend = MDOL/MFWF),

Mrtwupenient responses;

Avoid hazing or removing bull bison from Zene 2 during November through April each year
unless they are breaching the ngrecd-upon perimeter oy jpose an imminent threat 1o livestock co-
mingling, human salely, or property damoge.

Repardless of testing stalus, bull bison will be allowed year-round in the Enele CreeldBenr

Creelc vren,

Bull bison will not be allowed in Zone 3 any time of year. Bull hison enlering Zone 3 will

tripger management nclions to reduce risk that may include hazing o nvailable hnbitsl within

Zonc 2, the Eaple Creel/Bear Creck area, or the parl, increased manitoring, or removal Bt {he
discrelion of 1he Siate Velerinaden.

*  Ifagroup of bull bison progresses beyond Yankee Him Canyon, then they may e lethally
removed ol the discretion of the Stale Velerinarian, ‘

* I groups of bulf bison progress beyond Yankee Jim Conyon two or more limes, then
addilional mnnagement actions may be taken by the Siate Veterinarian to reduce the risk of
fuwre incidents by other bull bison, including copture, hnzing, or lethal remaval.

* Il group of bull bison crosses the Yellawstone River io the east side inta Zone 3, then
they may be {zihally removed at the discretion of the Sinte Velerinarian,

*  Haroups of bull bison cross the Yellowstone River lo the cast side into Zone 3 lwo or maore
times, then addilional management aciions may be tnken by the State Veterinarion 1o
recuce the risk af fulure incidents by other bul) bison, including capture, hazing, or lethal
retnoval.

i bull bison actually co-mingle with cattle, then they mny be lethally removed and additional

manngement nctions may be taken by the State Velerinarian 1o reduee the risk of Turther
commingling by other bull bison, including capture, hazing, or letlial removal.

Adnptive ndjustiments to monitoring metrics nnd management responses will be made prior 1o
subsequent winiers based on new information oblained through surveitlnnee, the effects of
mnnagement aclions on lhe conservation of hison, and the cfectiveness of menagement aclions
al mainininiag spolinl and lempors! separstion of caltle and bison and retaining bull bison within

the agrecd-upon perimeter of Zone 2.




Objective 1.3: Reduce eonflict between Inndowners, livestock o erntors, and bison outside
3 P
YNP via permit management, improved relations, eduention, and incentives.

Manngement Action 1.3.a~-Work with private lond owners and livesiock producers and operalors 1o
pravide conflict-free habilat in the Hebgen and Gardiner basins.
Muonitaring metric:

*  Create an onnuad record of the: 1) number of acres made available 1o bison fram conservalion
casements {L.ead = MFWP); 2) locations, numbers, lypes, and urm-out/ofT dales for calile grazed
an privale land in the Hebyen and Gardiner basins (Lead = M BOL); and 3} extem of feneing
erccled 1o separaie bison rom fivestock (Lead = MDOL).

Mapavenent responye:

*  lmplement sile-specific brucellosis risk management plans [or livestock that may inchude
slocking less-brucellosis susceptible cane (c.p., sicers), brucellosis tesling and vaccinalion,
fencing for livestock, and adjusunents af furnout dates, when necessary, 1o ensure temparal
separstion. As nvnilable, fnancial incenlives {worlding with gavernment and non-gavernmes
pariners) may be provided for alering the iming of cattle operalions 10 ensure lemporal
separalion.

*  Evaluate where addilionn] habitat is svailable for bison commensumic with Iand management
and ownership changes.

Management Action 1.3.b-—Wark with landowriers who have human salety and property damage
concerns, ns well as those who favor incrensed tolernnce for bisan, lo provide conflici-lree habilay in
the Hebpen and Gardiner hasins.

Monitorine metries:

*  Annunlly dociment the numbers, liming, and types of reported incidents for human safety and
properly damage related ta bison (Lead = MFWP with support froon MDOL).

*  Ammally document the numbers and types of actions taken 1o provide conflict-free habitat bison
{Lead = MFWP witl supporl from MIOL).

Mangeement rexponges;

*  Ilthere is @ human injury by bisen, then this will trigger manngemem aclions to reduce lhe risk
of future incidents that may include hazing, captuare, or lethal remeval.

« I anmal property dambge is excessive ar unaceeplable in [requency, impact, and/or cost, then
this will-tripger managenienl aclions 1o reduce the risk of fulure domage that may include
hazing, capture, or lethal removal al the discretian of the Region 3 Supervisor of Montana Fish,
Wildlife, and Parks.

Munggement Action 1.3.c—Annually, the Gallatin Mational Foresl wil} ensure conflict-free habilat is
available for bison and livesiock grazing on public Jands, as per managemenl objectives of the Interepency
Bison Management Plan (1BMP),

Monfiaring mefric:

*  Annually irack (he siotus (c.g., number of scres, focation, etc.) of active and innctive grozing

allotments on public tands (Lead = U.S. Forest Service (USFS)).
Manavement response:

»  Evahule where additional habital is available for bison commensurate with lnnd management

and ownership changes,

Goal #2: Conserve o wild, free-ranging bison population,

Objective 2.1: Manage the Yellowstone bison population to ensure the ecological function nnd
rele of bison in ihe Yellowstone nyea nnd to maintain genetic diversity for future
ndaptation.




Manapement aciion 2.7.a—Inerezse (he understanding of bison population dynamics 10 inform atlaplive
manegemen| and reduce sharp increases and decrenses in bison abunidnnce.
Manitaring mewrics:

*  Conduel acrial nnd ground surveys 1o cstimate the anaual abundance of Yellowslone bison cach
summer {Lead = NPS),

*  Documen and evaluale relalionships between bison migration 1o 1he boundary of YNP angd
bison abundance, populatien (or subpopulation} growth rales, and snow pack in the central aml
northern berds (Lead = NPS),

*  Conlinue to abtain estimales of papulation abundasce through the remainder of the year based
on surveys, knowledge of managemen remavals, and survival probabilitics (Lend = MNPS).

*  Conducl an assessmen| of populntion range for Yellowstone bison thnt successubly addresses
the poals of the TRMP Ly relaining penetic diversity and ihe ecodogical function and role ol
bison, while lessening the likelihood of targe-scale migrations ta 1he park bouwndary and
remaining below the estimnied carrying capacity of the park’s forage base (Lead = NPS).

Munagement respopses:

* I abundance estimales deercase 10 =2,300 bison, then the ngencies will incrense the
intplementalion of non-lethal management measures.

*  II'abundance estimales tecrense to 2,160 bison, Lhen the npencies will cease Ielhal brucetlasis
rislk management and hunting of bison aad shift 1o non-fethal management measnres,

Management action 2.1.b—Increase the understanding of genctics of Yellowstone bison o inform
rlaplive manapement.
Monitoring meiric:

+  Complele an assessment of the existing genetic diversity in Yellowstane bison and how the
genclic infegrity of Yellowsione bisan may be affecled by mansgement removals (0] sources
combined) by October 2010 10 esiimale exisling genelic diversity and substructure in the
populatian (Lead = NPS),

*  Conduct an assessment of the penetic diversity necessary 1o maintain n robust, wild, lrec-ranging
population that is able 1o adopt 1o future conditions {Lead = NPS). '

Managemend response:

*  Define genetic diversity and integrity, and cstablish Jopg-lerm objectives for conserving genetic
interity, including assessing hunling and risk management removal siralegies tha! nre
compalible with conservation al genclis diversity.

Manapement netion 2.1 c—Incrense understanding of the ecological role of bison 1o inform atdapiive
management by commissioning a comprehensive review nd DS5CRYMCN.
Monitoring meiric;

*  Devefop and implement by Getober 2011 a joint rescarch siralegy ngreed (o by the inleragency
pariners thal focuses on understanding the rale and funclion al bison for providing mnrient
redistribuwion, prey nid carrion, nnd microhabiss for other speeics {(Lead = NP3),

Jl’fﬂ.’l{lnt’m'ﬁﬂf Fedpranse:

*  Adapi the management respenses in 2.1.a based on new monitoring, research, and managcmenl
fimdings,

Objective 2,2: Minimize bison slanghter by employing alternative management-techniques.

Munagement action 2,2.0—Use slanghter only when necessary; atlempl (o use other risk management
1ools firsl

Monitorine metric:
*  Annually document (he number, nge, sex, and sero-status of bison sent 1o slaughier (Lend =
Animal end Plaml Health Inspection Service (APHIS) with the MDOL).
Muonapement responye:
»  Consisient with ihe manzgement responses in 21,8, incrense the use of, pnd allocation of
resources to, management sclions (e.g., hazing 1o habitat, hunling, quarniatine, and shipping

eligible bison 1o aliernate, isolatcd deslinations) 1hat reduce the nuntber of bisan sent lo
sloughter,

tn




Mannpement actlon 2.2.5—1n Zone 2 fends adjocent 1o YNP, caphinsize managemenl of bison as wildl (¢ and
inciease the use of state and treaty hunis 10 manage bisor numbers jad demagraphic rates, Hinit the risk of
brucellosis rmsmission 10 callle, and proteet human salety and property,
Munliorine meprie:
* Weekly and onnual sunmmaries of bison harvested by siate and treaty huniers {Lesd = MIFW ),
Manugement rexponye:

= Consiglent with the managemenl respanses in 2.1 .a, develop a hunting stralegy annuatly by May
thal includes combined karvest thresholds witlt state and tribal humers ha mnnape bison
nbundance, especially in meas of high brucellosis sransmission risk 10 callle, while ensuring (he
conservalion of population demopraphics and genetic inlegrity, That stralegy migh include, for
exampe, a goat ol increasing the huni ns a percent al overall yearly bison maosiality.

Manngement action 2.2¢---Complelc the quarantine Fensibility study and consider an operationn}
guarmtine fncility 1o provide a source of live, discasc-Iree bison Tor iribal ravernmests and olher
requesiing erganizolions.

Monitorive metricy:

*  Annual summanry of hison sent 1o quarantine and bison ransparied Tram gunrantine la suilphle
restorniion siles (lend = MITWE/APHIS).

°  Apnunl summaries from bisog populations restared using quaraniined Yellowsione bison,
including nembers, demogprnphic rates, apd mmplemenied risk management nctions {Lead =
MFWP/APHIS).

*  Evaluale repulatory requirements and constraints for moving live bison, including adults, to
suitable resioration sites {Lead = APHIS/MDOL).

*  Conduct an asscssmens of the quarantine fensiblity siudy and offer recommendalions regarding
whetlier the quarantine of bisan should become opcrational (Lead = MEFWP/APHIS).

*  identily suitnble release siles Tor brucellosis-free bison in quaraniine, and soticit proposals from
groups interested in restoring bison, through the interngency/Tribal Bison Restoration Pancl
(Lead = MFWP/APHIS).

Mantigement rgspanses:

= Based on the Mationnl Enviranmenin] Palicy Acl (NEPA) und Moniang Environmental Policy
Acl (MEPA) processes, determine if operational quarantine of bison will be implemenied 1g
restore bison outside of YNR,

*  Release bruccllasis-free bison Jrom quarnntine 1a suilable sites recommended by the
tneragency/Tribal Bison Restoralion Panel.

Goal #3: Preveni the transmission of brucellosis from hison to cattle.

Objective 3.1: Reduee the risk of disense transmission through vaceinntion.

Manngemenl Action 3.1.n—Conlinue bison vaccination under prevailing authority.
Manitoring metriey:

*  Document the number of cligible bison-captured ond vaccinated ouliside of the park (Lead =
MDGI/APHIS),

*  Implement the VNP Bison ond Brucellosis Moniloring and Surveillince Plan (Lend = NPS).

Muanagement response:

*  Consistent with the manngement yespranses in 2,1.a, vaccinate and release elipible bison (i.e.,
calves, yearlings, non-pregnent lemales) captuied near (he boundary of YNP after stnte and
treaty hunling sensons end ench winter and sping,

Mannegement Action 3.1.b--Complete EIS processes {MEPA/NEPA) for remote delivery vaccinalion of
bison nad use the outcomes to inform adnptive managemenl.
Maoniloring metrie:

*  Complete the NEPA process and rench s decision on whellier remote delivery vaccinntion of

bison canfwill be employed inside YNP (Lead = NPS).
Meinagement response:




*  Based on the MIEPA process, delermine il remole delivery vaccination ol bison can/will be
emplayed owside of YNP (Lead = MDOL).
Manngement Aetion 3.7.e—Test nnd vaccinglo caite.
Monitarine mewie
*  ByMny |, determine and documenl the vaceination status ol all caule in or caming inte the
Hebgen and Gardiner basins {Lead = MDOL/APHIS).
Management responyey:
*  Vaccinaie all calves, with booster vaceination ol adulls as deemed appropriaie by the Mantana
Stale Velerinarian.
* Use existing regulations and provide incentives lo ensure 100% oF adult eaule in the Mebpes and
Gardiner basins pre call hood and baosier viceinated.
= TFor Zone 2, vaccination is mandalary. [T the vaceinatian stnius of adull cottle is nat 100%,, then
undertake vaceination or ssher to-be-delermined aclions to achieve 100% s1atus as delermined
by the Montana Siase Velerisarinn.

Objective 3.2: Prevent cattle/bison internctions, with an emphasis on the likely bison birthing
nnd abortion period each year,

Manngement actlon 3.2.a—Usc spolial and temporal separation and hazing 1o prevent canle/hison
interactions.
Menitoring menicy:
*  Document the minimum temporal scparation and space belween bisen and calle tnring
February through June {Lead = MDOL).
*  Documient the number of times bison are successfully or unsuceessfully meved 1o erente

scparalion in time and space lrom catlle (Lend = MDOL).
Meanagement respenses:

*  Asneccessary, inslilute bison hazing, capture, or lethal removal 10 prevent bison from cntering
catile-occupied properties.
* Adapt temporal sepamlion goidelines for bison and catile curing spring and summer based on
research Andings rom Brucella abortuy persistence and viabilily research.
*  Consistenl with the managemenl responses in 1.1, 1.1.b, snd 2,14, any bison found witlin
areas thal will be oceupicd by coutle within 20 dys will be bozed, caplured, ar lethally rectoved.
Mnnagement action 3.2.b—EFvaluate the vge of limited, strategically placed fencing when and where j|
could effeciively create separation between domestic Hvestock and bison, and uol crenle a major
movement barrier (o ather wildlife.
Monitorine metyicy:
*  Documen the number of additiona) acres ol habitnt made available for bison as a resull of
strategic [encing (Lead = MFWP/USFS/M DOL).
*  Document fence damape or the mimber of times leneing fails to inhibil bisan irespass on privide
property ncenpicd by eattle (Lend = MDOL).
Menagement ruxpongey:

* Fencing 1o provide addilional bison habital will nol treale p movemenl barrier 1o other
wildlife or detroct Irom or preclude other land management priorities.

* Ay incidence of fence fuilure requires 1hsl sclion be taken 1o repnir and/or enhance the
elfectiveness of the fence.

Manngement Action 3.2.c—Haze bison from the Mebgen basin into YNP with a targel dnie of May 135,
Monitoring metrics:

*  Consistent with munogement action t.1.n, assess the prevailing environmeninl conditions nnd
reach consensus by May 13 on a step-wise, inlegrated plan for the end-oEwinter return of bisan
into YNP [rom Zone 2 (Lend = MDOL/NPS).

*  Annually document the liming of the end-of-winlter return of bison ima YNP, the namber of
bisan returned, prevailing environmental conditions, and success or Inck therenl of hazing bison
and geliing them to remain in the purk (Lead = MDOL/NFS)




*  Ammally review and apply Bricella abormy persistence information, private land catile wirn-opn
dntes, and applicable research resulis (o determine the efiecis of haze-to-habitat nelions on bison
and their cffectiveness al prevenling the commingling of bison and cantle (Lend = MIDOL}.

Managenents responses:

®  The ncial beginning date for hazing bison will be cansistens with the managemenl responses in
F.Le and bascd on weallior (e, green-up, snow pack), canle im-eu dales, and consideration
of the matural migration by bison buck inta 1he park,

*  Slep-wise, coordinated, inerngency hazing will be nsed, ns needed, 1o minimize repealed -hazing
into situalions where snow or ather variables will prevent hison ucenpancy.

Maunapement Aetion 3.2, d—nze bison from Ihe Gardiner bosin inlp YNP with o targel dme of May I,
Munitorine menicy:

= Consislent with manazement action 1.1, assess the provailing environmenial condilinng nnd
reach consensus by Apsil 15 on o step-wise, integrated plan for the end-of-winer retum of bison
into YNP rom Zone 2 (Leml = MDOL/NPS).

»  Annually document 1he timing of the end-of-winter remrn of bison into YNP, the mimber off
bisan relurned, prevailing environmenial condilions, and success or lack theseal ol hazing bison
and gelting them 1o remain in the park (Lead = MDOI/NPS)

= Anmnually review and spply Brucelly abors persisience information, privale land calile tum-on
dates, and applicable research results 1o deiermine the effects af haxe-to- habita actions on bison
and their cifectiveness a preventing the cammingling of bison and canle {Lend = MDOL).

Munngement reyponses:

*  The aclsal beginning date for hazing bison will be cansisient with Lhe nIAnagemen! respanses in
L Lb and based on weather (c.g., green-up, snow pack), cattle tim-oul dates, and consicleration
of the nuloral wigration by bison bacl o 1he park.

*  Step-wise, coordinaed, interagency hazing will be uscd, a5 needed, to minimize repealed levzing
into situntions where snow or ather variables will prevent bison necupancy.




Meeting #7 of 7 Agenda
Interagency Bison Management Plan

Held at: MFWP QOffices
Bozeman, MT

Host: MFWP
Contact: Mel Frost (406) 581-3692

Dare: December 17/18, 2008

IBMP Principal Representatives FEEECE
Jerry Diemer, Associate Regional Director, Apimal and-Plant Health Inspection Service
Mary Erickson, Forest Supervisor, Gallatin National Forest™.
Pat Flowers, Region 3 Supervisor, Montana Fish, Wildlife; & Parks
Suzanne Lewis, Superintendent, Yeliowstone National Ptk
Christian Mackay, Executive Officer, Mantana Board df’Li\festock
Marty Zalusld, State Veterinarian, Montana Depértment’ af Liveslock

Purpose/Needs Staiement for Series of Seven Meetings
The Federal and State Records of Derision in D&pEﬁi'ljé'rfl'_DOD_-{ur the Long-Term Interagency Bison Managernent
Plan for Montans and Yellowstone Natibnal Park (IBMP) wert tlie resull of extensive deliberalion and legal
proceedings thal yielded an unprecedented agreement amongs federal-staie apencies (Nationai Park Service, USDA
Foresl Service, USDA Animal ond Plant Health Inspéction Setvice, Moniana Depariment of Livestock, and
Montana Fish, Wildlife and Parks): Under the IBMP, these sgencies hamess their respective skills and operational

resources io work cooperatively \_y:i'lb’j_q. 9‘11‘}:1|daplive'm§nagémcnl framework lo conserve a wild, free-ranging bison

papulation while concurrently protecting:ageins! transmission of bruceilosis from bison to cattle.

Pariner agencies are committed |0 ihe adaplivi management framework of the IBMP. In keeping wilh this
commitment, the partners have scheduled multiple working meetings between August and December 2008, These
meetings will be open to'the public'with 6zendas designed 5o thatl parer agencics can effeclively deliberaie on
Tecent recommendations I':fy_,:thc US Government Accountability Office; assess the effectiveness and outcomes of
IBMP managémenl ﬁé'gi_yili}::s?'(‘_hjgbl‘fﬁﬁting winter 2007-2008); and considering prevailing cenditions, develop and
intorporale sl;prf—”iipdg]'c'ilt’t’g—teriﬁ adaplive management adjusiments to the TBMP for winter 2008-2009 and beyond.

Goals of the Seven Meetings: for the IBMP Partners. ..

1. ... toeffectively deliberate on recent recommendations by the US Government Accountability Office;

2. ... to assess the effectiveness and putcomes of IBMP management activities {highlighting winter 2007-
2008);

3. ... considering prevailing vonditions, to develop and incomparate short- and long-1erm adapiive

management adjustments to the IBMP for winter 2008-2009 and beyond.

U B8P Mociing
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Wednesday, December 17

Morning / Afternoon sessions

Welcome, meeting averview
s Timeline—where we've been, where we are going

Scar.r .B'SCM'-E #  Desired outcomes from Dec 17/18 meetings
1Z2noon  (facilitater); .
all present . lntrufluclinn's qfa]l preseni ‘ _ .
= Meeting logistics, format, process, expectations, agenda modifications as
neceded

Information Sharing. Please }) use agreed upon briefing page formar, 3) bring
copies for parmers, staff, public, and 3) bring eleciiénic cOpiés for posting to
. ibnip. info (electronic copier should be given to'Seoft). v,

13:15 Dol/APHISE (5 min) Updated status of adull catile vaccinations,-'—'ﬁppcnciggi;”lp the bricfing paper
already provided at Oct 2,3 meeling e SR

Tech Comm {10 min) Map showing resel the Norlh side:bquﬁfc;iarit;‘s‘_, match reasonable on-
the-graund conditions T
Parmuers (5 min) Updale on RMEF meeting, ifapplicable R
12:40 _ tmere  iscussion of ver3.0, near complele IBMP AN Plan—Pariner deliberations an
2 All Partirers A Y . oo
areas remaining of concem fallowing Dec 10 phone conference

2:30 Break (lere, or as catled for by partners)

2:43 Afl partners  Conlinue discussions {rom before break

4:30 Observers Public comment period {2-4 min per person, depending on level of s gmn-up sheet)

5:00 Adfanrn (patiners please hiiddle to debrief bifore departure)

Marning session

Thursday, December 18"

Abbreviated welcome, overview

830 AM  Scont Bischke ' "“»  Introductions of anyone new from yesicsday
IR -""R:Fap_'jé'ésierday’s meeting and set loday’s poals
.. Continued difcussion/clean vp of items from yesterday repardin closing open
b0 A”“'iff.{'werr"i";_issues ‘}ijirar to signing TBMP pAdﬂpliVE Managyemf:ni P}Ian i : “ o
10:00 AllPartuers. "Sipaing of the IBMP Adaptive Management Plan
10:15 . Bréak (here, 6r os called for by partrers)
10:30° . ~Opsteam_ --Discussions and planning for 2008/09 operations based on IBMP AM Plan
- I]:db I PJOs “ro " Discussions and planning ft?r communications plan assoeisted with armouncement
Tk e U of IBMP AM Plan campletion
1130 . OFgfvers Public eomment period {2-4 min per person, depending on level of sign-up sheet)
12 ioon.. " Adjonrn __(parmers please huddle 1o debrief before departire)

2§ IBMP Moeting



1, Amy McNamara, declare as follows,

1. I arn National Parks Program Direcior for, and a2 member of, the Greater
Yellowstone Coalition (“GYC”) based in Bozeman, Montana.

2. In my capacity as National Parks Program Director for GYC, I have been
monitoring the recent meetings of the Interagency Bison Management Plan (“TBMP™) partner
agencies. As slated in the meeting agenda attached as Exhibit 1, the IBMP partners are in the
midst of seven planning meetings, which are designed to “assess the effectiveness and outcomes
of IBMP management activities (highlighting winter 2007-2008); and considering prevailing
conditions, fto] develop and incorporate short- and long-tenn adaptive management adjustments
to the IBMP for winter 2008-2009 and beyond.” In furtherance of this goal, the IBMP pariner
agencies are considering the adoption of an “*IBMP Management Plan for the West Boundary of
Yellowstone National Parl,” a working draft of which is attached as Exhibit 2. The provisions
of this working drafl vary from the bison management provisions set forth under “step 1 in the
December 2000 IBMP’s “Adaptive Management Steps in the Weslern Boundary Area.”

3. The final IBMP planning meeting is scheduled for December 17-18, 2008. See
Exhibit 1. Asreflected in the meeting agenda, the IBMP partners intend to finalize the IBMP
Adaptive Management Plan at the December 17-18 meeting. See id. at 2. Thus, bison
management activities under the IBMP for the upcoming winter seeson are subject to change and
will not be established before the December 17-18 meeting, at the earliest.

I declare under penalty of perjury that the foregoing is true and correct. Executed on
Novemberog;z,/ZDOS, in Bozeman, Montana.

PV Aeeee—e——
AMY MCNAMARA




i —QA@L%Y of __{ ?Onfmbdf , 2008,

SERAH J WILLIS {é ' v
NOTARY PUBLIC-MONTANA 4 -
Residlng at Bozeman, Momana k ﬂ)?&ﬁ/ ( //( J i Q
My Comm. Explres March 24, 2012 ) Notary Public for thé State of Montana

’ Residing at: _ Nz (1
My Commission Expires: ) lnrrin_ QDIa,
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MARTIN ZALUSKI, DVM - October 17, 2008 i

45
1 Q. Okay. Doctor, as part of the IBMP, it's my
2 understanding that there were SOME studies conducted on
3 the viability of the organism in the environment. Is that
4 right?
5 AL Yes.
o Q. Have you reviewed those studies?
7 A. Yes.
8 (Deposition Exhibit 6 was marked for identification.}
9 Q. (By Mr. Bloomguist) DocCtol, {'m handing you what
10 has been marked as Deposition Exhiblt 6.
11 A And I need to correct myself. I have reviewed
12 +he conclusions for those studies, as opposed TO reviewed
13 those studies.
14 Q. Okay, that's fine.
15 and Deposition Exhibit 6 is a document that I think I
16 also got from Fish, Wildiife & Parks —-—
17 ME. PETERSON: You can tell because it has that
18 dreaded title on 1t.
19 Q. (By Mr. Bloomguist) —- in an information request
| 20 T made. It's called a Status Re#iew of Adaptive
|
L 21 Management Elements, 2000 to 2005. Have you reviewed that
l 22 document?
: 23 A. i have reviewed portions of 1it.
é 24 Q. QOkay. You mentioned that you have reviewad the
25 conclusions of the, I'll call them the viability stud:‘tesiﬁ_~~
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is that right?
AL Yes.
0. When I look at Deposition Exhibit 6, there was

some discussion on fetal disappearance and Brucella
persistence in the local environment where the authors
talked about the viability studies. And it appears to me,
and tell me if you agree with me or not, that -- Go to
page 6 and see 1f this is consistent with your
understanding of the results.

On the bottom of page 6, do you see that paragraph
that says, "Brucella organisms on vegetation and soil have

been reported to persist from a few days to over

100 days"?
A. Yes.
Q. It says, "This study found that bacteria remained

viable on fetuses until about 80-90 days for those placed
in the GYA environment in February."

Do you see that?

A. Yes.

Q. Is that your understanding of some of the results
of the study that we were talking about, that they found
Bruceila could persist 80 to 90 days on fetuses which were
placed ocut in February?

AL Yes.,

Q. Okay. Then it also goes on to say, "In contrast,

Lesofski Court Reporting, Inc. 406-443-2010




MARTIN ZALUSKI, DVM - October 17, 2008

47

the bacteria remained viable on fetal tissues 20-30 days
for those placed out in mid-May."

Is that your understanding of the results?

A, Yes.

Q. Okay. Now, that information, in terms of your
rele as state vet, do you assign any, I'm going to call it
margin of error or safety factor in terms of viability of
the organism in terms of risk of exposure 1in, say, the
west boundary area?

That's a horrible guestion. I don't even understand
the guestion.

MR. PETERSON: There's a foundaticnal error
there, John, as to whether he uses it.

0. (By Mr. Bloomguist) The viability study, do you
use that, and these results we talked about, in how you
assess risk associated with bison?

AL Yes.

Q. Do you use that information in particular in

terms of risk associated with bison in the west boundary

area?
A, Yes,
Q. Okay. How do you use that?
A It guides the recommended or required separation

in time between bison and cattle occupying the same

geography.

Lesofski Court Reporting, Inc. 406-443-2010
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0. When you say "the same geography, " are vyou
talking about the same general area?
MR. PETERSON: As opposed to?
0. {By Mr. Bloomguist) Well, you used the term

"geography,” and I'm trying to understand what you mean by

that.
MR. PETERSON: Just answer that question.
THE WITNESS: General geography -- Yes.
0. (By Mr. Bloomguist) In the west boundary area,
we have -- I'm going to hand you Exhibit 4, which is a map

that we used with Mr. Tierney, and I want you to look at

this for z moment. On the map, there are various private
lands identified. Do you see those?

A. Yes.

Q. Some in Zone 3 in purple, some within Zone 2,

Red Creek Ranch, Stinnett Ranch, Munns Place, which at the
time they made this map had cattle on it. It does not
now, correct?

A Correct.

Q. But Red Creek Ranch and Stinnett Ranch, that's
where one of my clients runs cattle, Bill Myers. Are you
familiar with those?

AL Yes,

Q. Okay. And then down here (indicating), Deep Well

Ranch, which is Povah, do you understand that the Sitzes
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run cattle there?

A, Yes,

Q. And there are also some other cattle operations
within that purple area, are there not?

A, Yes.

Q. 50, back to my question on geography, are these
lands, Red Creek Ranch, Stinneti, Povah, the area in
purple, are those the areas of geography that vou're
concerned with in terms of the bison management?

Al Yes.

Q. Now, going back to the viability, I believe you

testified that you used the results of the study to assess
risk associated with bison being out in terms of time,
correct?
MR. PETERSCN: I don't know that he used the word
"assess." I think that's a mistake.
Q. (By Mr. Bloomguist) How do you use the viability
information in your analysis of temporal separation?
A, The temporal separation would need to be -- could
be shorter as the calendar year progresses.
Q. Let's go to May 1. How do you use that viability
analysis if we're at May 17?
MR. PETERSON: Assuming he makes that analysis on
May 1.

MR. BLOOMQUIST: Yedah.
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Q. (By Mr. Bloomguist) Let's say we have bison out
in the west boundary area, let's say they're in Zone 2,
and it's May 1 of the year. How do you use that viability
analysis?

Al I would want to prevent cattle and bison from
occupying the same landscape, the same pasture during the
time -- or during the interval that the bacteria is
thought to be viable for that time of the vyear.

Q. What about the same geographic area that we
talked about earlier? These cattle cperations are within
the geographic area we discussed. How do you use temporal
Separation recognizing those areas?

MR. PETERSON: T think you just asked that
question and he answered it. He said on land that they
would both be occupying.

MR. BLOOMQUIST: Well, he talked about --

Q. (By Mr. Bloomquist) &s T understood your dnswer,
you would use that in terms of you don't want cattle to
come on the same land bison are on, correct?

A, Correct.,

Q. What about these areas where bison are not
located but they're within the geographic scope that
you're concerned with?

MR. PETERSON: Are you asking if they are in the

same geographic scope?
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MR. BLOOMQUIST: Yeah.
THE WITNESS: Please ask the question again.
0. (By Mr. Blocomguist) Stinnett, Red Canyon Ranch, .

and the purple area are within the geographic area that
you're concerned with in terms of bison being out of
Yellowstone Park, correct?

AL fes.

Q. Okay. Use of the temporal -- or use of the
viability study and the information from the viability
study in terms of temporal separation, you know, cattle,
let's say, are going to come on these areas June lst,

June 15th, either the purple or the green or the vellow.
When do you want bison out of there?

A. Define "out of there," rplease.

Q. Off of Zone 2 or out of Zone 2.

MR. PETERSON: Are you asking him if he does want
them out of Zone 2 at any one time?
MR. BLOOMQUIST: Yeah.

0. {By Mr. Bloomquist) I mean, just because -- Let

me ask the question this way: We don't have cattle within

Zone 2 on national forest lands, Horse Butte area,

correct?
A, Correct.
Q. No cattle there.
a. Correct.
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Q. Okay. The fact that there's no cattle Dn.those
lands, how does that affect, in your mind, the management
of bison; should they be allowed to stay out as long as
they want, or is there a time period you don't even want
tLhem in the general proximity as these areas where cattle
are located?

A, There is a time -- During the times when there is
the potential for cattle and bison to occupy the same
space or closely linked, based on those persistence
studies, you would not want to have bison in this close
pProximity to those cattle.

Q. Okay. And knowing what we know from the
viability information, what date do you want to nave bison
removed from Zone 2 to protect the cattle that are going
to come in and graze?

MR. PETERSON: I'm going to object again on
foundation. You haven't established that there is a date
that he would want to have bison out of Zone 2.

Q (By Mr. Bloomguist) Can you answer the guestion-?
A Could you repeat the question?

Q. Okay. The IBMP talks about May 15th, correct?

A Correct.

Q And May 15th is described within the IBMP.

Mr. Peterson and I May argue about this to the Court, but

May 15th, it indicates that biscon are to be returned to
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the park, correct?
MR. PETERSON: Can he look at the IBMP?
THE WITNESS: No.
Q. (By Mr. Bloomquist) No, 1s that your answer?
AL That's correct.
Q. What does the May 15th date mean to you?
AL It is the date for bison -- it is a target date
for bison to be returned back to the park. However, that

date may be changed based on the decisions or
conversations between the IBMP partners as well as by the
state veterinarian.

0. Ckay. Let me ask you this: If cattle are going
tc come onto the area in purple or green or vellow
June lst, when do you want bison out of the area?

MR. PETERSON: Which area? Be specific.
Q. (By Mr. Bloomquist) Zone 2. When do you want

bison out of Zone 27 When do you want them back in the

park?

A The May 15th date is a reasonable time to have
them off.

Q. Based upon what?

A. Based upon the viability studies that have bheen
conducted.

Q. Okay. Do you assign any margin of error or do

you know if anyone has assigned any margin of error to the
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viability study information ~- or safety period? Rather

than margin of error, how about a safety period associated

with that?
A, I'm not aware of it.
Q. OCkay. Are you aware of any other assessments or

studies which did assign a margin of safety that should
also be considered?

A. I'm not aware of it.

(A brief recess was taken.)

MR, BLOOMQUIST: Back on the record.

Q. (By Mr. Bloomguist)} Doctor, have you ever
discussed with any of your predecessor state veterinarians
the issue of temporal separation and what they viewed as
an adequate time between when bisen should be removed from
Zone ¢ back to the park and when cattle would come onto
some of these lands arcund Zone 2 or within Zone 27

A No.

Q. In terms of viability, my understanding is they
also have conducted some studies regarding fetal
disappearance. Have you reviewed those studies?

MR. PETERSON: They?

0. (By Mr. Bloomguist) As part of the IBMP, is it
your understanding that some studies were conducted
regarding fetal disappearance?

A. Yes.
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Q. Okay. And what's your understanding of what
those studies demonstrated?
A They demonstrated the rate of fetal disappearance

typically due to predation inside and outside of the park.
Q. Do you recall what they found was the period of

time involved until a fetus would be scavenged or removed?

A Yes, I remember the boundaries of that range.
Q. Do you recall what those were?
AL I believe the short -- From the best of my

recollection, the short end is about a week and the long
end 1is neaver.

Q. And did they find, associated with that study,
that some of these sites that they were studying,
scavengers would come in and move the materials distances
from where they placed the fetus?

A. Yes.

Q. And your understanding, then, that if a -- if a
pison would abort a calf, that it's been shown, at least
with the studies anyway, that scavengers and predators can
move those materials around?

A. Yes.

Q. Do you recall the distances that were associated
with those movements?

A Not to the -- Nobt well enough to cite here.

Q. Okay. Do you factor that information into your
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analysis of temporal separation between bison and when
cattle come into this geographic area on the west
boundary?

AL Not significantly.
Q. Okay. My understanding is that Bill Myers has a

herd plan. 1Is that right?

A Yes.

Q. Do you work with him on that particular herd
plan?

A Na.

Q. Is that with APHIS?

A Yasg,

Q. Your office doesn't have a rocle in that?

A. That's correct. That's correct.

MR. PETERSON: When you say "your office, " are
you speaking --
Q. (By Mr. Bloomguist} The state veterinarian's
office deoesn't have a role in that?
A Describe "role," please.
Q. Well, in terms of the aspects of the herd
management plan, do you, as state vet, have a role in

designing the plan?

A. No.
Q. That's strictly APHIS and Mr. Myers?
Al I do not know that for certain.
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fting conditions. Refinementof the models for transforming count data into a

i ulation estimate with relatively tight confidence intervals is ongoing.

dy Brucella persistence in the local environment

S and MTFWP began this study as a pilot project from February te June of 2001 in
ar 1o evaluate study design, equipment, and methods. The full study was implemented
he years 2002 and 2003. Bison fetuses obtained from slaughtering facilities were
yped” and abdominally injected with a Brucella abortus strain RB-51 inoculum.

¢ fetuses were then placed in cages (shaded and unshaded) at 2 Corwin Springs site
1) and a West Yellowslone site (west). Both areas had unique environmental

mditions that could play a role in bactenia survivability.

ginning in February of each year, tissue/swab samples were taken at regular intervals
the top, botlom, and the abdomen-of each fetus. This sampling extended through
end of May. The samples were sent to the National Velerinary Services Laboratory

/SL), where any Brucella colonies grown were confirmed with a PCR test.

a analyses are incomplete at this time. Expected completion of these data analyses 1s

15




Preliminary Findings have been consistent between years.

* There was no difference in persistence curves between the north and west study
sites.

o Persistence was much greater dunng February versus May.

e Bacteria disappeared from the top and abdomen of the carcasses rapidly but
persisted longer on the bottom side.

» RB5I remained viable on the bottomn of the carcasses for up to 78 days on those
fetuses placed out in February. The February curve for the number of positive
bottom samples begins to decline steeply around 45 days post-set out. This may
be linked to light conditions associated with the spring equinox (March 21) and/or
alarge jump in UV light values seen in Apnl. The May curve shows rapid
decline with no positive carcasses detected by 18 days post-set out.

* Shade takes out all the highs and lows in temperature. Since in theory it is the
lemperature variance that increases cell lysis, a shaded carcass remains positive

longer than a carcass exposed to direct sunlight.

Study Fetal Material Persistence 1n the Local Environment

APHIS and MTFWP ran this study from March to April during the years of 2001, 20072,
and 2003. In 2001 bison fetuses were placed on a one km grid pattern both outside and
inside YNE, in both the Western and Northem [BMP Management Areas. In the years
2002 and 2003; the carcasses were-set out-usinga stratified random process and were
only deployed outside YNP, again in both the Westemn and Northern IBMP Management
Areas. The carcasses were deployed in groups (4-16 carcasses/week) over the three

month period.

Each fetus was placed with its associated membranes and fluid. A transmitter was placed
on each carcass to track movement upon scavenging. Half the 2001 sites were monitored

with a motion-sensing camera.



